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Scientific methods of crime detection are sometimes 
regarded by those not familiar with criminology as new 
methods devised for police which displace established 
procedures and in some miraculous or at least mysterious 
manner solve crime in the Laboratory. This is not so. 
Science has been defined as “accumulated and accepted 
knowledge which has been systematized and formulated 
with reference to the discovery of general truths or the 
operation of general laws.” * Accordingly the modern 
scientific method is one that keeps abreast of the times 
and applies to criminal investigations those developments 
of modern civilization which may be of assistance in de- 
termining the facts. In this procedure exact observation 
and correct thinking still predominate.’ 

It is gratifying to observe the increasing appreciation 
on the part of criminal investigators and prosecutors of 
the need for scientific examination of physical evidence 
to make audible in court the perjury-proof testimony of 
otherwise mute matter. Striking evidence of this recent 
trend is found in the establishment of laboratories espe- 


1 Webster, New International Dictionary. 

2 See Dr. Hans Gross, CriMINAL INVESTIGATION (adapted by Adam, 3d Ed. 
_ for a study of the fundamentals of scientific procedure in the detection 
of crime. 
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cially staffed for and devoted to conducting such scientific 
examinations, by a number of the larger law-enforcement 
organizations in this country, either within their depart- 
ments, or as auxiliary consulting units. 

This movement is yet in its infancy in the United States; 
only during the last five years has it gained any recogni- 
tion here. Of course, scientific aids had been utilized 
prior to that time, but there had been no definite attempt 
to organize science in relation to crime detection under 
the auspices of police agencies. In some of the larger 
police departments laboratories have been organized by 
consolidating the already established fingerprint bureaus, 
medical examiner’s laboratories and the ballistics or fire- 
arms identification bureaus, and then adding to the staff 
as needed, experts in other fields of police science. It 
has usually been found necessary to develop and train 
these experts, and further, that they actually specialize 
in the line of scientific endeavor in which they are to work. 
Dangerous is the occasional practice of attempting to 
cloak the fingerprint expert, the photographer, or some 
other officer not having the proper background training, 
with the fiction-fashioned mantle of “scientific expert” 
in all kinds of widely varied subjects from handwriting 
to firearms identification. Some other law enforcement 
agencies are meeting the needs of today by organizing, 
on a consulting and advisory basis, citizens of the com- 
munity who are especially expert in their profession or 
particular field of scientific work. Their integrity must 
be assured, of course, and their civic interest high enough 
to attract them to a part-time service from which the 
monetary returns can be but meager. The first plan of 
procedure appears best adapted to metropolitan cities and 
state police organizations where sufficient appropriations 
are available and where there exists a sufficient volume 
of police work to warrant maintaining the needed staff of 
experts. The latter plan will probably be found helpful 
to the smaller community. It has, however, severe limita- 
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tions, because much scientific police work, such as hand- 
writing, firearms identification, and other highly special- 
ized phases neither find a counterpart in commerce and 
industry, nor are taught today in the universities of the 
country. Regardless of how eminent the group of advis- 
ory citizens may be, before they can become of real value 
to police in making scientific analyses of evidence, con- 
siderable study on their part and some experience are 
necessary. 

The definite movement toward the police laboratory 
is under way; necessarily, however, it is a gradual move- 
ment. Experts must be found and properly trained; 
equipment must be obtained and further developed; and 
most important, the criminal investigators, the prosecu- 
tors, and the courts must be educated in an appreciation 
. of the superiority and conclusiveness of this type of evi- 
dence when produced and interpreted by an unbiased, 
fully qualified technician. 

The Federal Bureau of Investigation of the U. S. De- 
partment of Justice years ago realized the need for care- 
ful consideration of evidence in criminal cases by trained 
technicians. Acting to meet this need, the Bureau in the 
Fall of 1932 established at Washington, D. C., a technical 
and research laboratory to assist in the current criminal 
investigations conducted by the Bureau’s Special Agents, 
and to aid police and law enforcement officers generally, 
when such law enforcement agencies request the opinion 
of the Bureau’s technical experts in matters involving the 
scientific examination of evidence. In addition, research 
work in the police sciences is conducted in the Bureau’s 
Technical Laboratory at Washington. 

Later, as the state, county and municipal law enforce- 
ment agencies of the country provide themselves with 
proper police laboratory facilities, the Federal Bureau 
of Investigation’s Laboratory will undoubtedly develop 
functionally in three important fields: (1) ASSISTANCE 
TO LocAL AUTHORITIES: to the point where its techni- 
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cians will make examinations and testify only in the more 
difficult technical cases and perhaps in cases where be- 
cause of their unusual importance in the locality the local 
authorities seek corroboration for their own expert wit- 
nesses. (2) RESEARCH: The Bureau will conduct re- 
search inquiry, seeking to improve present technique and 
discover new methods and scientific applications which 
will aid investigating and prosecuting authorities in the 
detection and prosecution of crime. (3) TECHNICAL PER- 
SONNEL: The Bureau will train and develop technical 
personnel and endeavor to establish standards of qualifi- 
cation acceptable to the courts.° 


THE LABORATORY TECHNICIAN 


The conclusion of the laboratory technician following 
his examination of evidence submitted has a distinctly 
twofold value. First, it furnishes the investigator, who 
is seeking the solution of the criminal case, with definite 
information concerning the condition of the evidence and 
the meaning of such condition so that he can use this in- 
formation as a lead to further inquiry on his part, thus 
assisting him to uncover all known facts concerning the 
crime. Second, to the prosecutors and to the courts these 
conclusions of the expert, when properly reached by 
sound and approved methods, furnish conclusive demon- 
strative evidence of a most desirable kind. The scientific 
crime detection expert of today prepares to substantiate 
his findings to the court so that his conclusions may be 
seen to be indisputable. He has abandoned the older 
method of relating his opinions only, unsupported by 
any effort on his part to prove that his opinions are sub- 
stantial when based upon the physical facts available. 


3 See mimeographed release, The Technical Laboratory of the Federal Bureau 
of Investigation, U. S. Department of Justice, dated July 10, 1935. For a de- 
scription of similar work in England, see A. Popkeas, Pursuit by Science, 
Potice JournaL (London, April, 1935) which discusses the work of the police 
laboratory at Nottingham. A police laboratory is about to be established by 
Scotland Yard, Potick Review (London, November, 1934). For a description 
S police laboratories on the European Continent, see 1 Am. J. Potice SciENcE 
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As the police laboratory expert rises in distinction, 
and increasingly gains the confidence of the investigators, 
the prosecutors, and the court, his testimony will have 
an even greater value than at present. Of course, he must 
be of unquestionable character and unbiased, so that after 
a disinterested methodical study of the evidence (a study 
often made at a place remote from the scene of crime), 
and without any knowledge of extraneous facts in the 
case which at times might tend to affect his best judgment, 
he can arrive at a conclusion as to the existing conditions 
and interpret them in the best interest of justice. 


FUNCTIONS OF THE POLICE LABORATORY 


A brief description of the functions of the police lab- 
oratory as they relate to the examination of evidence and 
the value of such evidence when properly interpreted, 
both to the investigator and to the court, is hereinafter 
set forth. 

PHOTOGRAPHY * 


The value of photography in the detection of crime is 
well known and its use in law is recognized.* The officer 
of the law uses photography daily in his work of identify- 
ing and obtaining information concerning criminals, un- 
identified victims, and missing persons. A pioneer in this 
field was Alphonse Bertillon, Chief of the Judicial Iden- 
tification Service of France, who emphasized the impor- 
tance of the personal photograph in police work and 
developed the famous Portrait Parle System for detec- 
tives. With the advent of the more positive fingerprint 


4 See C. E. K. Mees, THE FUNDAMENTALS OF PHoTocRAPHY, for a brief but 
comprehensive treatise on photography. 

5 See Luke v. Calhoun County, 52 Ala. 115 (1868), wherein it is stated 
“A court cannot refuse to take judicial cognizance that photography is the 
art of producing facsimiles or representations of objects by the action of light 
on a prepared surface. As such, it has been long recognized, and the mechanical 
and chemical process employed, and the scientific principles on which it is 
based are so generally known that it would be vain for a court to decline cog- 
nizance of it.” 


® The portrait parle or verbal portrait is a system by which the pictures of 
criminals are translated into anthropometrical terms in great detail by the 
detective so that he can memorize the characteristic head and face features 
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system for identification records the Bertillon method 
practically fell into disuse, although the individual pic- 
ture of a person concerning whom inquiries are being 
made is still of great assistance to the investigator. 

Frequently valuable police records of an investigation 
are obtained in the form of photographs of articles in- 
volved in crime or of the crime scene itself. Occasionally 
a photograph is obtained of the actual crime during its 
commission. Three instances of this kind have come to 
the attention of the Federal Bureau of Investigation. The 
first is a photograph in the collection of Mr. Frank H. 
DePue of Larkspur, California, which depicts a stage 
coach holdup reported to have taken place at Ahmahnee, 
California, in 1901. The picture clearly shows the robber 
dominating his victims and is said to have been taken 
by one of the passengers on the coach. The second re- 
sulted when Frank I. Kelly, a storekeeper of St. Louis, 
Missouri, after being the victim of a number of bur- 
glaries, arranged an automatic camera system equipped 
with a flashlight, whereby he is reported to have been 
successful in obtaining a very excellent photograph of a 
burglar following entry into his store, the picture subse- 
quently receiving some prominence in the national press. 
A third instance likewise involved a home-made affair 
by means of which a vagrant was automatically photo- 
graphed when he opened an icebox door which was on 
the porch of a citizen’s home in a Maryland suburb of 
Washington, D. C. The latter case is particularly inter- 
esting in that this same photograph was the means of 
identifying the thief a few weeks later, when his body 
was found after having been struck by a railroad train, 
as Alexander Marvin Page, a criminal with a previous 
police record. 


of the front view and profile. This characteristic detail was also recorded 
on index cards, classified and filed with a view to the identification of criminals 
upon their arrest, with past records. In this connection it was used in con- 
junction with the Bertillon measurements of the body. See ALPHONSE BERTIL- 
LON, SIGNALETIC INSTRUCTIONS (translated under the direction of R. W. Mc- 
Claughry). 
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There are frequently in use today secret automatic 
cameras designed to take photographs of criminals com- 
mitting an unlawful act.’ With the introduction of new 
highly sensitive film emulsions these devices would seem 
to have some value if the actuating means of operating 
the camera is a practical one. Such cameras are reported 
to have been installed in theater ticket booths where the 
overhead canopy lighting is very favorable and in institu- 
tions where because of the existence of large sums of 
money, attempts at robbery are anticipated. A good pho- 
tograph of a criminal act whereby the perpetrator can 
be identified is indeed a rich prize but so far, as indicated, 
the success has been quite infrequent. With further im- 
provements in the manufacture of the camera device and 
film and possibly with the utilization of the infra-red 
light ray, greater success may follow; ultimately, per- 
haps, photographs of marauders will be obtained in 
total darkness. Sometimes a photograph, instead of plac- 
ing the person charged at the scene of the crime, may be 
used by him as an alibi that he was not at the scene of 
crime.* A picture of this kind usually is taken for some 
specific purpose, but frequently details are recorded 
which later become very valuable in an inquiry or con- 
troversy unrelated to the original object of the photo- 
graph, without any intention on the part of the original 
photographer to have included such incidental informa- 
tion. In this respect photographs are sometimes much 
more valuable and complete than the recollection of an 
individual concerning what he visualized at the time, 
particularly when his attention during the time in ques- 

7 Such automatic cameras are available commercially. 

8 Without attempting to go into the merits or authenticity of the evidence 
in the particular case cited below, it is interesting to note that an outstanding 
instance of this application of the use of pictures as an alibi is found in the 
photographs introduced by the defense in the Tom Mooney Preparedness Day 
Parade Bombing Case, consisting of pictures of Mooney with other persons 
on the roof of a building slightly over a mile distant from where the bomb 
explosion took place. A clock on a building nearby appears in some of the 
photographs, with the hands indicating a time within a few minutes of the 


bombing, thus furnishing the photographic alibi introduced. People v. Mooney, 
177 Cal. 642, 171 Pac. 690 (1918). 
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tion was not especially focused on the subject of discus- 
sion. 


Photographs are perhaps even more useful in the prose- 
cution of crime when admitted as illustrative of evidence.’ 

Although not in use as frequently for personal identi- 
fication purposes as for purposes of investigation, photo- 
graphs are held to be admissible in court for this pur- 
pose.” 

In addition, photographs are often used to enable the 
court and jury more directly to visualize the scene of 
crime,” thus bridging that gap which always lies between 
the most eloquent and detailed description given orally, 
and the actual condition at the scene itself. In this con- 
nection it is interesting to note that “—admissibility of 
such representations is not affected by the fact that they 
were made at the instance of the prosecuting attorney 
for the state, to illustrate his theory of the case.”** An 
early article on the subject of photographs in court * 
sets forth four uses, namely: 


a Wuarton, EvipENCE IN CRIMINAL Issues (10th ed. 1912) 544 
an 

“Photographs are admitted in evidence so generally, and their use has been 
sanctioned for so long a time by the courts, that, relying upon the accuracy 
of the representation, the courts not infrequently overlook the fact that a photo- 
graph is not evidence in itself, but is used to illustrate evidence. If the fact 
to be shown by the photograph is not admissible, obviously the photographic 
representation is not admissible. In this view we are only concerned with 
the use of photographs as an aid to testimony. As preliminary to the use of 
such photograph, it must be properly authenticated and verified by a witness 
having personal knowledge of the facts. 

“Photographs are also admissible as primary evidence of the 
cal state or condition of a body or object 


10 WHARTON, op. cit. supra note 9 at 934: “Personal identification can be 
shown through any means by which the individuality sought to be established 
can be differentiated from that of every other individuality.” Also see Com- 
monwealth v. Johnson, 199 Mass. 55, 85 N. E. 188 (1908); also, State v. Finch, 
54 Ore. 482, 103 Pac. 505 (1909); also, Dixon v. United States, 7 F. (2d) 
818 (C. C. A. 8th, 1925); Luke v. County, supra, note 5. 

11 Young v. State, 85 Fla. 348, 96 So. 381 (1923); Adams v. State, 28 Fla. 
511, 10 So. 106 (1891) ; Brett v. State, 94 Miss. 669, 47 So. 781 (1908); Peo- 
ple v. Veld, 139 N. Y. Supp. 788 (1913); Indiana Union Traction Co. v. 
Schrievner, 47 Ind. App. 621, 93 N. E. 1014 (1911); Territory v. Price, 14 
N. M. 262, 91 Pac. 733 (1907); West v. State, 53 Fla. 77, 43 So. 445 (1907) ; 
and many others. 

12 State v. Remington, 50 Ore. 99, 91 Pac. 473 (1907); see also Burton 
v. State, 115 Ala. 1, 22 So. 585 (1897); and Jarvis v. State, 138 Ala. 17, 34 
So. 1025 (1903). 


18 Photographs as Evidence (1879), 20 Atpany LAw JourNnaL 4. 
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“(1) From necessity, as for example to present accurate 
copies of public records which cannot be permitted to 
be withdrawn from file. 


“(2) For the purpose of identification of an individual. 

“(3) To identify and describe premises in dispute. 

“(4) As an aid upon question of disputed handwriting, 
in addition to the writings themselves.” 

Present-day practice has added many others since 1879, 
including the photomicrograph,” the X-ray photograph,” 
ultra-violet photographs of otherwise invisible material,” 
spectrograms,” ster-photogrammetric drawings,” and the 
motion picture.” 


14The overthrowing of precedents by courts anxious to accept scientific 
evidence after they are satisfied that the methods used are correct ones is well 
illustrated by two recent cases involving photomicrographs reviewed by the 
Supreme Court of the State of Washington. In the first (in the year 1929), 
the prosecution was refused permission to introduce as evidence photomicro- 
graphs of the blade of a knife belonging to the accused by which the state 
sought to prove that the defendant had cut certain saplings. State v. Fasick, 
149 Wash. 92, 270 Pac. 123 (1928). Two years later the same court in a case 
involving similar facts permitted such evidence to be admitted stating in part 
“courts are no longer skeptical that by the aid of scientific appliance the identity 
of a person may be established by fingerprints. There is no difference in prin- 
ciple in the utilization of the photomicrograph to determine that the same 
tool that made the one impression is the same instrument that made another 
impression. The edge on one blade differs as greatly from the edge on another 
blade as the lines on one human hand differ from the lines on another. This 
is a progressive age. The scientific means afforded should be used to apprehend 
the criminal.” State v. Clark, 156 Wash. 543, 287 Pac. 18 (1930). 

5 State v. Matheson, 130 Iowa 440, 103 N. W. 137 (1905). In this case an 
X-ray photograph was introduced to illustrate the position of a bullet in the 
body of the victim of an assault. The court in upholding the admission of the 
evidence stated, “The process of x-ray photography is now as well established as 
a recognized method of securing a reliable representation of the bones of the 
human body, although they are hidden from direct view by the surrounding 
flesh, and of metallic or other solid substances which may be imbedded in the 
flesh, as was photography as a means of securing a representation of things 
which might be directly observed by the unaided eye . . .” See also State v. 
Casey, 108 Ore. 386, 213 Pac. 771 (1923); and State v. Eneloe, 147 Ore. 123, 
31 P. (2d) 772 (1934). 

16 For an example of this method in crime detection, see pamphlet, Photog- 
raphy of Fingerprints on Multi-colored Objects, Federal Bureau of Investiga- 
tion. For further details of the uses of ultra-violet light, see C. T. Symons, 
Ultra-Violet Light in Criminal Investigations, Potick JournaL (London, April, 
1930); Herman Goodman, Uses of Ultra-Violet Light in Criminal Investiga- 
tions, Porice Journat (London, April, 1931); F. W. Martin, Ultra-Violet 
Rays in Criminal Investigations, Potice Journat (London, October, 1934). 


17 For examples of the application of spectrography to criminal investigations, 
see SIDNEY SMITH AND JOHN GLAISTER, JR., RECENT ADVANCES IN ForENSIC 
MepIcINE; also see reprint, Analysis and Identification by the Spectographic 
Method, Federal Bureau of Investigation. 


18 Specially designed photographic equipment of great precision is used to 
make stereophotographs of a scene and from these photographs, by means of 
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DOCUMENT EXAMINATION * 


One of the oldest of the police laboratory sciences, the 
analysis of the questioned document, is also one of the 
most valuable when properly conducted. The term, “doc- 
ument examination” is generally regarded by the public 
at large as synonymous to handwriting analysis. On the 
contrary, the study of handwriting is but a part of the sub- 
ject as a whole which also includes, the study and com- 
parison of paper, paper perforations, inks, pencil deposits, 
carbon sheet deposits, and typewriter ribbon markings; 
analysis and identification of handprinting, typewriting, 
postmarks, printed matter and lithographs; determina- 
tion of the approximate age of documents; the detection 
of alterations, erasures, and obliterated writings; discov- 
ery of indented writings and blotted remains; and the 
reading of messages written with invisible inks or in code. 
Particularly helpful is the document examiner to the 
investigator of an anonymous letter case, a questionable 
suicide note case, kidnapping or extortion wherein ransom 
letters appear, forged or altered instruments, cases in- 
volving books of record which may be altered or written 
to fit the occasion, and many others.” 

During the prosecution of the criminal defendant, the 
services of the document expert may be most helpful to 
the prosecutor, the court, and the jury.” In the past the 
testimony of document examiners has occasioned some 
an elaborate automatic plotting device, accurate scale drawings are made. For 
a full description of the method see, Stero-photogrammetric Equipment, Poicr 
Journat (London, October, 1933). 

19 Wigmore comprehensively treats the principle involved in the admission 
of moving pictures in (1920) 15 Int1no1s LAW Review 123. Also see Common- 
wealth v. Roller, 100 Pa. Sup. Ct. 125 (1931) in which talking pictures were 
introduced. 

20 For an exposition of this subject, see A. S. Osporn, Questionep Docvu- 
MENTS; or A. J. QuiRKE, Forcep, ANONYMOUS AND Suspect DocuMENTs. 

211t is interesting to note that the Laboratory of the Federal Bureau of 
Investigation, during the fiscal year 1935 received for examination 2,490 docu- 
ments, practically all of which consisted of evidence in criminal cases. In addi- 
tion to the general analysis of these documents, 3,691 standards were submitted 
and compared with them. Supra note 3. 

22 See, A. S. Osporn, THE Prosrem or Proor (1926) “. . . the main 


rpose of this book is to help the lawyer who has a case to try in which it 
| ee ere necessary to prove the facts relating to a disputed document.” 
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disrepute due undoubtedly to the appearance of the 
pseudo-expert or the dishonest expert, and to the fact that 
these experts often took diametrically opposite positions 
on the same set of facts. The science improves with ex- 
perience” and today the qualified document examiner is 
prepared to demonstrate the soundness of his conclusions 
in a manner that all may follow.” 

The development of the increasing favor with which 
the courts receive the tesimony of properly qualified docu- 
ment examiners is evident in the reported cases. At the 
time of the early common law, the best witness to hand- 
writing was one who personally knew the writings of the 
party concerned and the “comparison of hands” by ex- 
perts was looked upon with disfavor.” Since that time 
the trend has been in favor of experts, and today, in prac- 
tically all American jurisdictions, their scientific conclu- 
sions are well received.” 


23“One familiar with the changing character of expert evidence as now 
offered in courts is appreciative of the developments for the better in this field. 
A real expert, and there are now many of them, in dealing with questions in- 
volving the genuineness of writings is often able to give evidence which amounts 
to demonstration. The microscope, camera, chemistry and many other sci- 
entific and mechanical devices are a part of his equipment and their use in 
many cases leaves little to be questioned. Methods in use in this field today 
leave little opportunity for comparison with those of less than half a century 
ago.” V.H. Lane in (1930) 28 Mic. L. Rev. 586 

24 “To render opinions of experts as to handwriting admissible, all the facts 
upon which the expert forms his opinion should be before the court and jury 
to the end that they should determine whether the opinion given is well founded 
and also that the opposing counsel may have an opportunity to cross-examine 
as to such facts.” “It has been held that the correctness of an opinion of an 
expert in handwriting is usually susceptible of ocular demonstration, and that 
it should be accorded little evidential weight when it is not accompanied by 
such demonstration.” 


25 This early attitude of the courts in regard to testimony of the document 
expert is well illustrated in Stranger v. Searle, 1 Espinasse 12, argued at Nisi 
Prius on May 23, 1793. In the action against the defendant as acceptor of a 
bill of exchange, the defense set forth was that the handwriting subscribed to 
the bill was a forgery. The defendant offered as a witness to prove the forgery, 
a post office clerk whose special work was to detect forgery of franks. Upon 
being questioned the witness admitted that he did not know the defendant's 
handwriting and could only determine the forgery by a “comparison of. hands.” 
Objection was made to the testimony by the plaintiff's counsel on two grounds; 
first, that what purported to be the real handwriting of the defendant could 
not be proved any more than the questioned handwriting, and second, that the 
testimony of the expert would be judged from a “comparison of hands.” Lord 
Kenyon ruled that the witness should not be allowed to decide on such “com- 
parison of hands.” 


26 American courts of today are more favorable to the receipt of testimony 
on the part of document examiners as is evidenced for instance by the ruling 
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Legislative enactment also has favored the document 
expert. In England a statute” was passed in 1854 which 
gave much greater latitude than ever before to the ad- 
missibility of this type of evidence. The American courts 
did not immediately extend equal latitude. In fact it was 
not until 1913 that the Federal Courts admitted in evi- 
dence standard writings for comparison purposes, and 
lifted the previous restriction which admitted only writ- 
ings already in evidence for some other purpose. The 
change in this rule was effected by statute.” 


of the court in “re O’Connor,” 105 Neb. 88, 179 N. W. 401, 12 A. L. R. 200 
(1920). This case was reviewed by the Nebraska Supreme Court on September 
27, 1920. Here the litigation involved an instrument alleged by proponents to 
be the will of one John O’Connor, which will was contested as a forgery. It 
appears that O’Connor was a recluse until the time of his death. He engaged 
in the trade of a cobbler and had upon his death left an estate valued in excess 
of $100,000. None of his neighbors or business associates who had known 
him for many years knew anything about his early history or family connec- 
tions. Following his death many persons claimed to be heirs and a number 
of wills purported to be his engaged the attention of the courts, one of which 
had already been found a forgery before the present action. The will now under 
consideration by the court was received in the mail by the county probate judge 
four years after the death of O’Connor and without any letter of transmittal. 
Evidence was introduced which tended to explain the finding of the will after 
so long a period of time and the question of fact at issue was reduced to a 
question of authenticity of the writing. The signature of the notary, since 
deceased, who had attested to the will, was identified by his wife as the genuine 
signature of her husband. The notarial seal appearing on the document was 
proved to be the genuine seal of the deceased notary. Two subscribing wit- 
nesses to the signature of O’Connor took the stand and testified to witnessing 
the O’Connor signature made on the will in the notary’s office. Opposed to 
all of this testimony appeared the handwriting expert for the contestant. Duly 
qualified, he pronounced the signature of O’Connor a forgery and illustrated 
in detail the characteristics in the signature to the will which when compared 
with proven writings of O’Connor led him to the conclusion stated. The court 
held that the testimony of this expert answered for itself and gave its own 
reasons for the light it threw on the issue of forgery. Quoting from several 
texts on the subject of questioned documents, the court pointed out that the 
real expert of today is prepared to illustrate the reasons for his opinion and not 
submit his bare opinion alone. The court further pointed out that it has been 
held that the testimony of handwriting experts that a will is a forgery has 
been sufficient to overturn oral testimony of subscribing witnesses that the will 
was duly executed. 

27 “XXVII. Comparison of a disputed writing with any writing proved 
to the satisfaction of a judge to be genuine shall be permitted to be made by 
witnesses; and such writing and the evidence of witnesses respecting the same 
may be submitted to the court and jury as evidence of genuineness, or other- 
wise, of the writing in dispute.” The Common Law Procedure Act, 1854. 

28 “Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, that in any proceeding before a 
court or judicial officer of the United States where the genuineness of the 
handwriting of any person may be involved, any admitted or proved handwrit- 
ing of such person shall be competent evidence as a basis for comparison by 
witnesses, or by the jury, court, or officer conducting such proceeding, to prove 
or disprove — awe ” Approved February 26, 1913. 37 Srat. 683 
(1913), 28 U. S. C. § 638 (1934). 
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REPRODUCTION OF FOOTPRINTS, TOOL MARKS AND THE LIKE 
BY CASTING PROCESSES 


Quite fascinating is the work of that specialist who 
devotes his time to the recording of actual marks and in- 
dentations found in criminal investigations, such as foot- 
prints, automobile tire impressions, tool marks, tooth 
marks, death masks. He is generally referred to as the 
moulage expert although his casting material may be 
plaster of Paris, or other substances as well as moulage.” 
A unique use of casting methods for identification pur- 
poses is found in France (as reported by Bertillon) and 
also in Germany. A cast of the external ear structure of 
the criminal is made and because of the individuality of 
the formation, trained detectives are later able to identify 
the fugitive, out of hundreds of other persons, by refer- 
ring to the casting on record. 

The tool marks left following forcible entry in which 
jimmies and similar instruments are used, can often be 
reproduced with such fidelity that when found the origi- 
nal tool will fit perfectly into the casting. Footprints and 
tire tracks” in soft soil can be reproduced for permanent 
record purposes by casting methods. In this way the par- 
ticular brand of tire can often be determined,” and occa- 


29 For a description of the moulage technique which was devised by Dr. 
A. Poller of Vienna, see multigraphed reprint Moulage, Federal Bureau of 
Investigation. As to the use of plaster for casts in criminal investigations, 
see chapter on Reproduction of Footprints, Dr. Hans Gross, supra note 2. 
For a third method utilizing a special resin composition as used in England, 
see C. C. H. Moriarty, Taking Casts of Footprints, Potick Journat (London, 
April, 1932). 

80 An instance of the value of such casts to the investigator is to be seen 
in a recent Bureau case involving Sidney Green, James Scarborough and Jason 
L. Hunter, charged with a theft of Government property committed at the 
Langley Flying Field. An automobile tire track was observed in the soft 
ground near where copper wire cable had been stolen on the reservation. 
plaster of Paris cast was made of this impression showing the design detail of 
the tire. Information was subsequently obtained that two negroes in an old 
model car had sold similar wire to a junk yard. Inquiry upon the description 
of one of the negroes resulted in causing a search for Sidney Green, then re- 
garded only as a possible suspect. Green when finally located was driving an 
old automobile which upon inspection was found to have a tire, identical in 
design with that of the casting. Chips of copper wire were found on the floor 
of the car and the defendants subsequently confessed the theft. 

31In its Laboratory at Washington, D. C., the Federal Bureau of Investiga- 
tion maintains a collection of 1,660 blueprints of tire tread designs for identifi- 
cation aes 
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sionally because of peculiar markings individual to a 
particular tire, a definite identification of that tire can 
be made. Of course, photographs will often sufficiently 
record footprints and tire tracks where the design is dis- 
tinctive and the third dimension is not a necessary factor.” 

Testimony concerning the identity of tracks in the 
ground * and evidence in the form of photographs and 
castings made of such tracks“ have been admitted in the 
courts of this country. 


MICROSCOPIC, CHEMICAL, AND BLOOD ANALYSIS 


When one considers the remarkable achievements and 
advances in the scientific and industrial world that are 
directly attributable to the microscope, it is only reason- 
able to expect that this valuable instrument should find 
an important place in criminal investigation. Likewise, 
the laboratory of police science has borrowed profusely 
the proven technique of chemistry, physics, biology and 
the other established sciences whenever such methods were 


found to have application to the problem confronting the 
investigator of a crime. As a result there is regularly 
conducted in the police laboratory the microscopic anal- 
ysis of such evidence as hairs, fibres, spermatozoa, soil, 
dust, cloth ash, and other materials which defy identifica- 


82 During the investigation by Bureau Special Agents into the murder of 
Henry W. Chambers on a Government reservation at Presidio, San Francisco, 
California, a photograph was made of heel prints made in blood at the scene 
of crime in which prints could be made out the letters VERE. Subsequently 
one Jesse R. Watkins, under questioning as a suspect, was found to have shoes 
with rubber heels bearing the trademark REVERE. This together with other 
evidence of a scientific nature which was examined by Professor E. O. Hein- 
rich of Berkeley, California, was thought definitely to connect Watkins with 
the murder. He was convicted of the crime by a Federal Court jury and sen- 
tenced to life imprisonment. 


83 See Adam v. State, 105 Tex. Cr. App. 175, 287 S. W. 499 (1926), wherein 
the witness was permitted to identify the tracks in the ground as having been 
made by a certain horse. Also, State v. Pittman, 137 S. C. 75, 134 S. E. 514 
(1926), in which testimony was given that the tracks in the form of footprints 
were made by the defendant. 


84 For a ruling on the admissibility of castings of tracks, see Haley v. State, 
84 Tex. Cr. App. 629, 209 S. W. 675 (1919). A plaster of Paris cast was 
introduced in evidence to prove that the tread of a tire on the defendant’s auto- 
mobile was identical in size and shape with a track in mud near the scene of 
crime. See also State v. Simon, 172 Wash. 438, 20 P. (2d) 844 (1933). 
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tion with the unaided eye; chemical tests for the presence 
and amount of materials which this method will identify; 
metallurgy, particularly as it relates to a study of the 
individuality of metal specimens with a view to identifi- 
cation; serology as it pertains to the grouping of blood 
and other bodily group specific substances; spectography 
and micro-chemical analysis where the specimen is so 
minute as to defy determination by other methods; and, 
in fact, any other branch of general science when the need 
for a technician in the particular specialty occurs with 
sufficient frequency to warrant the addition of an expert 
to the staft/ Of course, many times scientific problems 
arise in a police investigation which are so unusual and 
infrequently confronted that the regular staff of the police 
laboratory will be unable to cope with them. In such 
instances it is most desirable that an outside expert, a 
specialist and preferably a leader in the particular field, 
be consulted. The principles of microscopy, chemistry 
and physics are also often utilized in connection with 
other types of examination in the police laboratory, such 
as in document examination or firearms identification.” 
In addition to the work already enumerated, it is well 
known, of course, that both the toxicologist and patholo- 
gist are particularly helpful in many police investigations, 
particularly in crimes involving murder by violence. 
Generally, however, this type of work is conducted in 
the laboratory of the coroner or medical examiner who 
performs the autopsy. In Europe the tendency has been 
to consolidate the work of the medical examiner and that 
of other police sciences into one laboratory. In this coun- 
try this is not generally the case, first probably because 
the medical examiner’s pathological laboratory work has 
been an established procedure a great deal longer than 
the more newly applied methods of crime detection, and 
second, because the investigative jurisdiction of the cor- 


35 For a treatise on the application of these sciences to criminal identification, 
see A. Lucas, ForENsIc CHEMISTRY AND SCIENTIFIC CRIMINAL INVESTIGATION. 
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oner’s office in this country is often separate from the ju- 
risdiction of the municipal police organization. 

The practical application of the various branches of 
science just enumerated is very wide. Often the result 
attained following the examination merely tends to make 
the investigator’s records more accurate in respect to the 
evidence involved. The cases which generally receive 
great public attention in the current press and periodicals, 
in which microscopy, chemistry, or any other science 
miraculously solves the entire problem in the laboratory, 
are in actual practice rather infrequent. But the immense 
value of routine scientific examination of the evidence 
with a view to assembling accurate data concerning it and 
with a view to eliminating any possibility of overlooking 
helpful clues, however minute, must not be underesti- 
mated. 

In a criminal case in Alabama,” reviewed by the Ap- 
peal Court this year, evidence which was offered as to 
spots and stains appearing on a knife was held to be in- 
admissible because no chemical test had been sought by 
the investigator to determine whether the spots were blood 
stains. This tendency on the part of the courts appears 
to be indicative of the confidence with which they are 
relying upon scientific testimony of this type and can be 
construed as an implied criticism by the court, of the fail- 
ure of the investigator to obtain all possible information 
concerning the stains in question. Many cases are found 
in the current law reporters indicating that such scientific 
evidence has been most helpful in the prosecution of the 
action.” Of the cases so reported several are of such spe- 
cial interest as to warrant brief relation here. 

In a murder trial of one Johnson conducted in New 


36 Hand v. State, — Ala. App. —, 159 So. 275 (1935). 


87 See Moss v. People, 92 Colo. 88, 18 P. (2d) 316 (1932); People v. Seitz, 
100 Cal. App. 113, 279 Pac. 1070 (1929) ; State v. Dunn, 161 La. 532, 1 
So. 56 (1926) ; People Vv. - Kernan, 236 Mich. 226, 210 N. W. 319 (1926) ; 
State v. Mannion, 82 N. 518, 136 Atl. 358 (1927) ; State v. Knight, 43 
Me. 11 (1857); State v. Glare supra note 14; White v. State, 52 Nev. 235, 
285 Pac. 503 (1930); and many others. 
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Mexico, March 28, 1933,°° evidence was introduced be- 
fore the trial court that the day before the homicide the 
victim had purchased a tube of lipstick known as “kiss- 
proof” and on the afternoon of the day the homicide oc- 
curred the deceased was shown to have had lipstick on 
her lips. A lipstick of the “kiss-proof” brand was found 
in a dresser drawer in the home of the victim several days 
after the homicide, by investigators working on the case. 
Microscopic and chemical examination of debris removed 
from underneath the fingernails of the defendant disclosed 
fragmentary skin particles and a number of small bright 
carmine red particles which were identical in color, 
shape, appearance and refraction property to specimens 
made from the lipstick in question. Further evidence 
disclosed that blue colored plant fibres found in the debris 
removed from underneath the deceased victim’s finger- 
nails were found to be identical in appearance to blue 
cotton fibres removed from the blue and white overalls 
worn by the defendant on the night of the homicide. The 
evidence described was admitted and considered in -con- 
junction with the conviction of the defendant. 

In the Illinois case of People v. Wallage® charged 
with a “hit and run” homicide, the testimony of an ex- 
pert chemist was received to the effect that on the shirt 
of the deceased was found a small quantity of paint which 
when compared with a sample of paint from the fender 
of the defendant’s automobile was found to be similar in 
color. The expert witness further related that near a 
dented portion of the fender he had found upon examina- 
tion a series of fine line scratches, all parallel, and that 
in examining these with a miscroscope he found that there 
were thirty-one parallel lines per inch. Microscopic 
examination of the cloth weave under and close to the 
paint stain on the shirt of the deceased disclosed that the 
weave contained thirty-one raised threads per inch. The 


38 State v. Johnson, 37 N. M. 280, 21 P. (2d) 813 (1933). 
89 353 Ill. 30, 186 N. E. 540 (1933). 
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conclusion of the expert was that the faint markings on 
the fender were made by the violent contact of a piece of 
woven cloth such as found in the shirt worn by the de- 
ceased. Further testimony was offered by the expert that 
other scratches of a different type appearing on the fender 
were caused by the suspender buckle on the overalls worn 
by the victim. He was able to reproduce similar scratches 
on similar material due to the peculiar design in which 
the buckle was made. Careful examination of the buckle 
itself indicated that it had been violently rubbed against 
a hard surface covered with paint. The review court held 
that all of this testimony was properly admitted and com- 
mented upon the care taken by investigating officers while 
working on the case to protect the evidence by painting 
the markings on the automobile with transparent shellac 
in order to preserve the recently uncovered metal from 
corrosion. 

A third case involves such a preponderance of scientific 
evidence of this nature as almost to constitute a textbook 
on scientific detection of crime. John Magnuson® was 
tried for a murder committed by sending a package con- 
taining a bomb through the mail. The package exploded 
when it was opened, and caused the death of the wife of 
the addressee. Testimony was received during the trial 
from three document experts to the effect that the hand- 
writing upon the package was that of Magnuson, the de- 
fendant. Working separately, all experts had reached the 
same conclusion. The review court also pointed out that 
in addition to the handwriting identification, microscopic 
examination had disclosed that the address was written 
with a fountain pen having a round point similar to the 
pen of Ethel Magnuson, the daughter of the defendant, 
and that the ink used in the writing gave the same reac- 
tion to the chemicals as ink in Ethel’s pen. The ink found 
in the Magnuson home did not give the same reaction, 


40 Magnuson v. State, 187 Wis. 122, 203 N. W. 749 (1925). 
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but it was subsequently discovered and shown that Ethel’s 
pen had been used by a schoolmate who had filled it with 
black ink and that this combination gave the special re- 
action noted in the ink appearing in the address on the 
bomb. An analysis of glue used to fasten the package 
disclosed it to be of the LePage brand. Evidence was in- 
troduced that the defendant Magnuson had in his pos- 
session LePage glue. The wooden covering of the bomb 
was identified by an expert as white elm. Microscopic 
examination of sawdust found in the defendant’s work- 
bench indicated white elm residue as well as hemlock and 
oak. This was regarded particularly significant in view 
of the statement by the defendant that he had never used 
elm wood in his shop. Another expert analyzed the 
metal in the trigger of the bomb, comparing it with metal 
taken from a gas engine on the premises of the defendant. 
This expert established that no two pieces of steel or 
iron are identical in appearance unless they come from 
the same piece and that under magnification the very 
material difference in structure can be seen. Testimony 
of this expert indicated that the metal part of the bomb 
was identical in crystalline formation with a piece of metal 
from the gasoline engine. By the use of photomicrographs 
the metallurgist substantiated his testimony. Still another 
expert on metals examined certain wrought iron pieces 
used in the bomb and found them strikingly similar to 
wrought iron found on the defendant’s premises. This 
expert pointed out that wrought iron is made in batches 
of 100 pounds and that it would be highly improbable 
that two pieces would have the same appearance unless 
they were out of the same batch. Additional photomicro- 
graphs were introduced showing the matched edges of 
two pieces of metal where they had been cut apart, one 
piece being from the bomb and the other traced to the 
defendant. Speaking of the testimony regarding the met- 
al, the court stated: “The identity of the three pieces of 
metal found in the bomb and the three pieces of metal 
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found on the defendant’s bench is as conclusively estab- 
lished as it is possible to establish a physical fact.” Justice 
Rosenberry in his opinion on the case said, “the sufficiency 
of the evidence to sustain the verdict in this case is not 
challenged. We have, however, set out the evidence with 
greater particularity than would ordinarily be warranted 
under such circumstances because it discloses what may 
be done by a diligent prosecuting officer who has an intel- 
ligent comprehension of the things that are necessary to 
establish guilt in a case of this importance. The guilt 
of the defendant is as conclusively established as it is pos- 
sible for it to be. It is scarcely conceivable that any jury 
could find otherwise than the jury in this case.” 


FIREARMS IDENTIFICATION ** 


~ Most firearms manufactured today are of the rifled 
barrel type. Wherever accuracy of a single projectile is 
desired over a considerable range, it has been found nec- 
essary to cut helical grooves in the inside of the gun bar- 
rel during manufacture, so that the lands or high areas 
between these grooves will cut into the close fitting bullet 
which is being forced through the barrel following the 
explosion of the cartridge, and thus turn the bullet in 
the direction of the lands, so that when the bullet leaves 
the muzzle of the gun it is rapidly spinning, giving it 
greater accuracy, speed, and distance. When these lands 
within the rifle barrel cut into the soft lead or alloy of the 
bullet telltale marks are left on the projectile by means 
of which the bullet can often be definitely identified with 
the gun barrel through which it was fired. In a somewhat 
similar manner exploded cartridge cases can often be 
identified with the gun in which they were discharged. In 
the latter instance, the force of the explosion® pushes the 
*1 For complete text on this subject, see Cor. J. S. Hatcner, Tue Ipentiri- 


CATION OF FrrEARMS; Major GERALD BurRRARD, FIREARMS IDENTIFICATION 


AND Forensic Bauistics; and GUNTHER AND GUNTHER, IDENTIFICATION OF 
FIREARMS. 


42 This explosive force is very great and may approximate in small arms 
from 12,000 to 50,000 pounds pressure per square inch. 
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soft brass face of the cartridge hard against the steel sur- 
face of the breech block. This breech block, the function 
of which is to act as a brace against the explosion, will usu- 
ally have either a tooled or a filed finish. With the naked 
eye the rough abrased surface of the metal can be easily 
observed and when the softer brass alloy is compressed 
against the hard steel surface a good part of the pattern 
of scratches on the latter is often embedded on the shell 
face. Under magnification these tool marks, whether 
caused by the cutting of the barrel or the tooling of the 
breech block, will be readily seen to be individual. Be- 
cause of the great variety of peculiarities, the possibility 
of reproducing the same abrasive finish at different times 
on different metals is too remote to permit argument. 
Utilizing principles similar to those described, identifica- 
tions can sometimes be effected by microscopic examina- 
tion of the ejector or extractor marks which may be left 
on the cartridge case. This is the gist of firearms identi- 
fication and its value to police investigators is inestima- 
ble.** 

The vast experience of the qualified firearms expert 
coupled with the information contained in the reference 
collections in his laboratory will often serve as additional 
aids to the investigator. For instance, the projectile which 
might have been removed from the body of the victim, 
in the absence of any other material evidence can often 
be compared with standards of ammunition which the 
expert maintains on file. Of the hundreds of different 
types manufactured, practically all are of individual de- 
sign to some extent; for instance, variations are found 
in the calibre, the length and weight of the bullet, the 
color, the alloy content, the jacket, the shape, the number 
and position of cannelures, and other identifying fea- 
tures.‘* Thus the expert may be able to advise the investi- 


43 For a discussion as to what the investigator should know concerning fire- 
arms evidence, see the reprint, Firearms Evidence at the Scene of Crime, Fed- 
eral Bureau of Investigation. 

44In such a collection in its Washington Laboratory, the Federal Bureau 
of Investigation has assembled 1,380 different kinds of specimens. 
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gator as to the exact brand of ammunition used, which 
information, of course, may be exceedingly valuable: 
first, because of the likelihood that more ammunition of 
the same kind is still in the possession of the culprit, which 
would be a helpful factor in locating and questioning 
him; and second, because of the possibility that the am- 
munition, if an unusual kind, might be traced to the cul- 
prit through the source of sale. But that is not all that 
the firearms expert can do with this apparently insignifi- 
cant bit of evidence.x Prior to the finding of any suspected 
weapon, the expert, by studying the cuts made on the pro- 
jectile by the rifled lands, their number, direction, and de- 
gree of twist, and sometimes their width and depth, can 
consult his files of the rifling specifications of the various 
makes of firearms, and often advise the investigator as 
to the make and model of the weapon through which the 
projectile was fired. In such cases the investigator’s field 
is narrowed to looking for a person with a particular 
kind of ammunition and a specified make and model of 
gun. As the investigation progresses and weapons of 
the type described are brought to light, the firearms iden- 
tification expert can compare the evidence bullet from 
the scene of crime with test shots fired through these sub- 
mitted weapons for the purpose of determining whether 
any of the guns fired the evidence specimen. 

Although a relatively recent form of expert testimony, 
the evidence of the firearms identification expert is now 
generally received with considerable weight by the 
American courts.*° The competent expert is able to sub- 
stantiate his conclusions as to the identification of bal- 
listics evidence by means of photomicrographs taken 

*3 See State v. Shawley, 334 Mo. 352, 67 S. W. (2d) 74 (1933); State v. 
Clark, 99 Ore. 629, 196 Pac. 360 (1921); People v. Fisher, 340 Ill. 216, 172 
N. E. 743 (1930); Commonwealth v. Millen, — Mass. —, 194 N. E. 463 
(1935); State v. Tippet, 94 Iowa 646, 63 N. W. 445 (1895); Commonwealth 
v. Snyder, 282 Mass. 401, 185 N. E. 376 (1933); State v. Campbell, 214 Iowa 
677, 239 N. W.715 (1931) ; People v. Bolton, 215 Cal. 12, 8 P. (2d) 116 (1932) ; 
Evans v. Commonwealth, 230 Ky. 411, 19 S. W. (2d) 1091 (1929); Laney v. 


United States, 294 Fed. 412 (App. D. C. 1912); State v. Casey, 108 Ore. 386, 
213 Pac. 771 (1923); and many others. 
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through a comparison microscope specially designed for 
the analysis of firearms evidence. Appreciation on the 
part of the court that such testimony must be based on 
sound and proven scientific methods of examination is 
nicely illustrated in the attitude of the review court in 
the case of Jack v. Commonwealth.** During the trial of 
the defendant in this case it appeared that testimony was 
given by a former deputy sheriff and by a jailer to the 
effect that they had examined the evidence bullet and 
cartridges used in the killing, had examined the barrel 
of the pistol in evidence, and had reached the conclusion 
that the fatal bullet had been fired from the defendant’s 
pistol. It was brought out that they had made their ex- 
amination with an ordinary hand magnifying glass. The 
review court held that the admission of this evidence was 
prejudicial error and ground for reversal because the 
questions involved were of such a technical nature that 
the witnesses who testified were not qualified to give opin- 
ions without special study, experience and suitable instru- 
ments and equipment for the experiments. 


In addition to testifying to the identification of fire- 
arms, the forensic ballistician is often very helpful to 
the courts in furnishing opinions as to the effective range 
at which powder burns occur“ and as to the type of 


46 222 Ky. 560, 1 S. W. (2d) 961 (1928). 


47 See State v. Gruber, 150 Wash. 66, 272 Pac. 89 (1928), where the expert 
was able to give testimony indicative of the distance from which the firearm 
was discharged, based upon the examination of the powder marks appearing 
on the clothing of the victim. Also, Phillips v. State, 170 Ala. 5, 54 So. 111 
(1910), where in the trial of a case involving an assault with intent to murder, 
the gun expert, describing the character of the gun powder in the shells in- 
volved and basing his opinion upon an examination of the powder burns, was 
able to furnish information as to the distance from which the shot was fired. 
Also, State v. Asbell, 57 Kan. 398, 46 Pac. 770 (1896)—the trial of a murder 
case in the State of Kansas, wherein testimony was given by a witness ex- 
perienced in the use of firearms concerning experiments which he had con- 
ducted, using the pistol with which the deceased was killed, and ammunition 
similar to that found in the pistol, by shooting at human hair in paper targets, 
at a distance ranging from six to ten inches. Likewise, see Newkirk v. State, 
134 Md. 310, 106 Atl. 694 (1919); State v. Nagle, 25 R. I. 105, 54 Atl. 1063 
(1903); Streight v. State, 62 Tex. Cr. App. 453, 138 S. W. 742 (1911); Pol- 
lock v. State, 136 Wis. 136, 116 N. W. 851 (1908). 
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wound “ resulting from the use of a particular kind of 
weapon. 


SCIENTIFIC DETECTION OF DECEPTION “° 


Inasmuch as the courts have not yet accepted evidence 
based upon physiological and psychological methods of 
detecting deception, the subject matter will be mentioned 
here only in so far as it holds promise for the future. The 
hope for ultimate scientific methods of obtaining the truth 
from the witness or criminal is not new; in fact, the his- 
tory of the search for honesty parallels the history of man- 
kind from the time of Diogenes. This Greek philosopher 
is reported to have used a lantern as his apparatus for 
finding the honest man. Throughout history the need 
for physical apparatus to obtain the objectives sought 
seems to have been apparent, as evidenced by the imple- 
ments of torture used to force out the truth and the various 
physical tests supposedly designed to detect the lie. In 
recent years a noteworthy attempt has been made to place 
the research work on a scientific basis and numerous meth- 


ods including hypnotism,” word association tests,” the 
polygraph,” the galvanic reflex apparatus,” the bulb ap- 
paratus for muscular reflexes,“ as well as some experi- 
ments with the use of the so-called truth serums which 
include scopolamine and sodium amytal,” have been 


48 The testimony of experts as to the resultant wounds from firearms—see 
Smith v. State, 8 Ala. App. 187, 62 So. 575 (1913); State v. Gruber, 150 
Wash. 66, 272 Pac. 89 (1928). 


49 For a complete discussion of the subject see Joun A. Larson, Lyinc 
AND Its DETECTION. 


50 See Dr. Huco MuNSTERBERG, ON THE WITNESS STAND. 


51 See op. cit. supra note 50; also, H. R. CrossLanp, THE PsYCHOLOGICAL 
MeErHops oF Worp ASSOCIATION AND REACTION TIME As TESTS oF DECEPTION. 

52 This and similar apparatus with modifications for obtaining a record of 
changes in the respiration, pulse pressure and pulse rate, have been used ex- 
perimentally by John A. Larson and his assistant, Verne W. Lyons, of the 
Illinois Institute for Juvenile Research; Leonarde Keeler of Northwestern 
University; William Moulton Marston of Columbia University, and Dr. Har- 
old Burtt, B. R. Higley, and Dr. Samuel Renshaw of Ohio State University. 

58 As used by Dr. W. G. Summers of Fordham University. 


54 Results of work with the neuro-muscular detection apparatus have been 
reported by Professor A. R. Luria of Moscow. 

55 See the experiments of Dr. R. E. House of Ferris, Texas, with scopolamine, 
as reported by Larson, op. cit. supra note 49. 
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given considerable attention. In addition some physiolo- 
gists assert that biochemical analysis of the blood for 
the presence of potassium, calcium, and adrenal and other 
endocrine gland excretions, may hold the secret to the 
answer sought. The entire work in its present state is to 
be regarded as experimental research. No harm can re- 
sult from this research if it is conducted by qualified ex- 
perts, and much that is good may be developed from 
their studies for possible future use. It would appear 
dangerous, however, to attempt to force upon the courts 
evidence which is at present so speculative, and they 
have rightly resisted such efforts.” 

The determined effort to utilize the sciences in unearth- 
ing the true facts which has been the subject of this article, 
can hardly fail to win the favor of the courts. The future, 
it is believed, will witness an ever increasing efficiency 
in crime detection and establishment of proof through 
similar methods. As the police sciences are better organ- 
ized, procedures now in the experimental stage will un- 
doubtedly become established practices. Additional re- 
search will continue to advance the cause of justice. The 
veritable voice of science, interpreted through the train- 
ing of police laboratory experts, will more and more fre- 
quently guide the courts in their search for the truth. 

56 An interesting quotation along this line of thought is taken from (1931) 44 
Harv. L. Rev. 842: “It is, of course, possible that behaviorists will succeed in 
reducing the exercise of volition to a mechanistic basis codrdinate with any 
physiological process. See Watson, BEHAviorISM (1924) 6. When that has 
been achieved there should be no greater objection to the observation of the 
stimuli and responses involved than there is to a study of the papillary ridges.” 
On two occasions evidence of this kind has been —s by the review courts— 


Frye v. United States, 293 Fed. 1013 (App. D. C. 1923); State v. Bohner, 
210 Wis. 651, 246 N. W. 314 (1933). 
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Of the Tennessee Bar; Member of the Bar of the I. C. C.; author of 
Gartner's “Notes to I. C. C. Reports’ and “Commentaries 
on the Interstate Commerce Act” 


That the fixing of carrier rates and practices for the 
future is a legislative function, is settled.‘ That all legis- 
lative power is reposed in Congress and that Congress 
may not delegate that power, is established beyond dis- 
pute as the essential fundamental of the tri-partite form 
of government set up by the Constitution.’ It is, accord- 
ingly, a circumstance of the most arresting nature that the 
Supreme Court has never undertaken to consider whether 
or not the unlimited discretion reposed in the Interstate 
Commerce Commission to fix “just and reasonable” rates 
for the future without specifying any standard or rule for 
determining or judging what will be “just and reason- 
able,” constitutes an unconstitutional delegation of legis- 
lative power.* 


1 Interstate Commerce Commission v. C. . & T. P. R. Co, 167 U. S. 
479, 499, 17 Sup. Ct. 896, 42 L. ed. 243 “1897) 


2 Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 
Adv. Op. 223 (1935) ; Schechter v. United States, 295 U. S. 495, 55 Sup. Ct. 
837, 79 L. ed. Adv. Op. 888 (1935). 


3In Panama Refining Co. v. Ryan, supra note 2, at page 427, it is said: 

“Upon this principle rests the authority of the Interstate Commerce Com- 
mission, in the execution of the declared policy of the Congress in enforcing 
reasonable rates, in preventing undue preferences and unjust discriminations, in 
requiring suitable facilities for transportation in interstate commerce, and in 
exercising other powers held to have been validly conferred. St. Louis, I. M. 
& Co. v. Taylor, 210 U. S. 281, 287, 28 Sup. Ct. 616, 52 L. ed. 1061, 1064 
(1908) ; Intermountain Rate Cases (United States v. Atchison, T. & S. FR. 
Co.) 234 U. S. 476, 486, 34 Sup. Ct. 986, 58 L. ed. 1048, 1422 (1914); Avent v. 
United States, 266 U. S. 127, 130, 45 Sup. Ct. 34, 69 L. ed. 202, 204 (1924) ; 
New York Cent. Securities Corp. v. United States, 287 U. S. 12, 24, 25, 53 Sup. 
Ct. 45, 77 L. ed. 138, 145, 146 (1932).” 

None of the cases cited, however, involved the establishment of “just and 
reasonable” rates for the future. The Taylor Case involved the power of the 
Commission to prescribe a uniform height for drawbars for freight and passen- 
ger cars. The Intermountain Rate Case involved the power of the Commis- 
sion under the 4th Section to permit carriers to charge more for a short than a 


26 
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The recent decisions of the Supreme Court in the Hot 
Oil Case and in the N. R. A. Case* holding Section 9 (c) 
and Section 3, respectively, of the Recovery Act uncon- 
stitutional because they each constituted a delegation of 
legislative power, serve to revive the pertinency of this 
query with respect to the Commission’s rate making pow- 
ers, and seem to cast serious doubt upon the constitution- 
ality thereof under the present wording of the statute 
under which the Commission functions. 

The principle of constitutional law invoked as a basis 
for the decision in each of the cases cited and in the many 
cases cited and discussed therein, however irreconcilable 
the application of the principle may seem when the re- 
sult in one case is compared with that in another, is that 
whenever a discretion is conferred upon an administra- 
tive officer or agency, it must be limited by the specifica- 
tion of a certain standard or rule which of itself fixes the 
course of administrative action that shall follow when 
the officer or agency finds that the facts presented by any 
situation brings it within such standard or rule, and any 
delegation of discretionary power without specification 
of such a standard will constitute an unconstitutional del- 
egation of legislative power.’ It must be understood, of 


longer haul. The Avent Case involved the power of the Commission relating 
to car service during an emergency. The New York Central Securities Corp. 
Case involved the power of the Commission to permit acquisition of control of 
one carrier by another pursuant to lease. 

In Schechter v. United States, supra note 2, at page 539, reference is again 
made to the Commission and to certain standards which it administers pur- 
suant to hearings and findings, but no mention is made of any standard by 
which the Commission shall determine what is a “just and reasonable” rate for 
the future. See also: 

U. S. v. Illinois Central R. Co., 291 U. S. 457, 54 Sup. Ct. 471, 78 L. ed. 
909 (1934); U.S. v. Northern P. R. Co., 288 U. S. 290, 53 Sup. Ct. 323, 77 
L. ed. 754 (1933); U. S. v. L. & N. R. Co., 235 U. S. 314, 321, 35 Sup. Ct. 
113, 59 L. ed. 245 (1914); ILC. Cv. L. & N. R. Co, 227 U. S. 88, 91, 33 
Sup. Ct. 185, 57 L. ed. 431 (1913); Interstate Commerce Act Annotated, note 
108, page 140, note 5, page 1699; 49 U. S. C. A. Section 15 (1) notes 1, 4, 
5,6, 10,11; 49 U. S.C. A. Section 16 (12) notes 21-29; 28 U.S. C. A. Section 
46 note 8. 

4 Both supra note 2. 


5 The Aurora, 7 Cranch 382, 3 L. ed. 378 (U. S. 1813); Field v. Clark, 143 
U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892); Waymon v. Southard, 10 
Wheat. 42, 6 L. ed. 253 (U. S. 1825); U.S. v. A. T. & S. F. Ry. Co., 234 U.S. 
476, 34 Sup. Ct. 986, 58 L. ed. 1408 (1914); I. C. C. v. Goodrich Transit Co., 
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course, that we are not dealing now with unconstitutional- 
ity based upon an attempt by Congress to delegate a dis- 
cretionary power which can only be exercised by a con- 
stitutional court, to an administrative officer or agency.° 

In the Hot Oil Case, for example, Section 9 (c) of the 
Recovery Act’ authorized the President to prohibit the 
transportation in interstate or foreign commerce of pe- 
troleum products in excess of the amount permitted by 
any State law. Congress did not specifically prohibit 
such transportation, but, by Section 1 of the Recovery 
Act,* it made a declaration of policy which parentheti- 
cally recognized that a temporary restriction of produc- 
tion might be required to achieve the recovery aimed at, 


224 U. S. 194, = Sup. Ct. 436, 56 L. ed. 729 (1912) ; Kansas City Southern R. 
Co. v. U. S., 231 U. S. 423, 34 Sup. Ct. 125, 58 L. ed. 296, 52 L. R. A. (N. S.) 
(1913) ; Siennshats Bridge Co. v. U. S., 216 U. S. 177, 30 Sup. Ct. 356, 54 
L. ed. 435 (1910) ; Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. Ct. 
340, 56 L. ed. 570 (1912); Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 
349, 48 L. ed. 525 (1904) ; Red “C” Oil Mfg. Co. v. Board of Agriculture, 222 
U. S. 380, 32 Sup. Ct. 152, 56 L. ed. 240 (1912); United States v. Chemical 
Foundation, 272 U. S. 1, 47 Sup. Ct. 1, 71 L. ed. 131 (1926); Federal Radio 
Commission v. Nelson Bros. Bond and Mortgage Co., 289 U. S. 266, 53 Sup. 
Ct. 627, 77 L. ed. 1166 (1933); United States v. Grimaud, 220 U. S. 506, 31 
Sup. Ct. 480, 55 L. ed. 563 (1911) ; Hampton, Jr., v. United States, 276 U. S. 
394, 48 Sup. Ct. 348, 72 L. ed. 624 (1928); Arver v. United States, 245 U. S. 
366, 38 Sup. Ct. 159, 62 L. ed. 349 (1918); N. Y¥. Cent. Securities Corp. v. 
U. S., 287 U. S. 12, 53 Sup. Ct. 45, 77 L. ed 138 (1932). 

® See: Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 
(1932). 

7 “Sec. 9 . 

“(c) The President is authorized to prohibit the transportation in interstate 
and foreign commerce of petroleum and the products thereof produced or with- 
drawn from storage in excess of the amount permitted to be produced or 
withdrawn from storage by any state law or valid order, by any board, com- 
mission, officer, or other duly authorized agency of a state. Any violation 
of any order of the President issued under the provisions of this subsection 
shall be punishable by fine of not to exceed $1,000, or imprisonment for not to 
exceed six months, or both.” 

8 “Section 1. A national emergency productive of wide-spread unemployment 
and disorganization of industry, which burdens interstate and foreign commerce, 
affects the public welfare, and undermines the standards of living of the Ameri- 
can people, is hereby declared to exist. It is hereby declared to be the policy 
of Congress to remove obstructions to the free flow of interstate and foreign 
commerce which tend to diminish the amount thereof; and to provide for the 
general welfare by promoting the organization of industry for the purpose of 
cooperative action among trade groups, to induce and maintain united action 
of labor and management under adequate governmental sanctions and super- 
vision, to eliminate unfair competitive practices, to promote the fullest possible 
utilization of the present productive capacity of industries, to avoid undue 
restriction of production (except as may be temporarily required), to increase 
the consumption of industrial and agricultural products by increasing purchas- 
ing power, to reduce and relieve unemployment, to improve standards of | labor 
and otherwise to rehabilitate industry and to conserve natural resources.” 
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and in general terms referred to the conservation of nat- 
ural resources as a part of the legislative purpose to be 
effected. But the court said that such statement of policy 
as made in Section 1, 


“prescribed no policy for the achievement of that end (conser- 
vation of natural resources)” 


and further, that: 


“The Congress left the matter to the President without stand- 
ard or rule, to be dealt with as he pleased” 


and finally, the court said: 


“As to the transportation of oil production in excess of state 
permission, the Congress has declared no policy, has established 
no standard, has laid down no rule. There is no requirement, 
no definition of circumstances and conditions in which the trans- 
portation is to be allowed or prohibited.” 


The N. R. A. Case turned on the validity of Section 3 
of the Recovery Act,’ which authorized the President to 


® “Sec. 3 (a). Upon the application to the President by one or more trade 
or industrial associations or groups, the President may approve a code or codes 
of fair competition for the trade or industry or subdivision thereof, represented 
by the applicant or applicants, if the President finds (1) that such’ associations 
or groups impose no inequitable restrictions on admission to membership therein 
and are truly representative of such trades or industries or subdivisions thereof, 
and (2) that such code or codes are not designed to promote monopolies or 
to eliminate or oppress small enterprises and will not operate to discriminate 
against them, and will tend to effectuate the policy of this title: 

“Provided, that such code or codes shall not permit monopolies or monopolistic 
practices : 

“Provided further, that where such code or codes affect the services and 
welfare of persons engaged in other steps of the economic process, nothing 
in this section shall deprive such persons of the right to be heard prior to ap- 
proval by the President of such code or codes. 

“The President may, as a condition of his approval of any such code, impose 
such conditions (including requirements for the making of reports and the 
keeping of accounts) for the protection of consumers, competitors, employees 
and others, and in furtherance of the public interest, and may provide such 
exceptions to and exemptions from the provisions of such code as the Presi- 
dent in his discretion deems necessary to effectuate the policy herein declared. 

“(b) After the President shall have approved any such code, the provisions 
of such code shall be the standards of fair competition for such trade or in- 
dustry or subdivision thereof. Any violation of such standards in any trans- 
action in or affecting interstate or foreign commerce shall be deemed an unfair 
method of competition in commerce within the meaning of the Federal Trade 
Commission Act, as amended; but nothing in this title shall be construed to 
impair the powers of the Federal Trade Commission under such act, as amended: 

“(c) The several district courts of the United States are hereby invested 
with jurisdictions to prevent and restrain violations of any code of fair com- 
petition approved under this title; and it shall be the duty of the several dis- 
trict attorneys of the United States, in their respective districts, under the 
direction of the Attorney General, to institute proceedings in equity to prevent 
and restrain such violations. 

“(d) Upon his own motion, or if complaint is made to the President that 
abuses _— to the public interest and contrary to the policy herein declared 
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establish “codes of fair competition” to govern any trade 
or industrial group in any transaction in or affecting inter- 
state or foreign commerce and all transactions in viola- 
tion of any such code were made unlawful and punishable 
by fine. Considering the contention that this provision 
constituted a delegation of the legislative power, the 
Court, after referring to the discussion of the principle 
in the Hot Oil Case and its application in that case, said: 


“As to the ‘Codes of Fair Competition,’ under Par. 3 of the 
Act, the question is more fundamental. It is whether there is 
any adequate definition of the subject to which the codes are to 
be addressed. 

“What is meant by ‘fair competition’ as the term is used in the 
act? Does it refer to a category established in the law, and is 
the authority to make codes limited accordingly. 

“Or is it used as a convenient designation for whatever set of 
laws the formulators of a code for a particular trade or industry 
may propose and the President may approve (subject to certain 
restrictions), or the President may himself prescribe, as being 
wise and beneficent provisions for the government of the trade 
or industry in order to accomplish the broad purposes of rehabil- 
itation, correction and expansion which are stated in the first 
section of title I. 

“The act does not define ‘fair competition.’ ” 


This failure of the Recovery Act to define “fair com- 
petition” left the statute without the essential standard or 
rule, and it was necessarily found to be unconstitutional 
as a delegation of legislative power. 


The decision in the N. R. A. Case seems, therefore, 
to strike right to the heart of the rate making power of 
the Commission and reveals the significant fact that the 
statute nowhere undertakes to define what is or will be a 


are prevalent in any trade or industry or subdivision thereof, and if no code 
of fair competition therefor has theretofore been approved by the President, 
the President, after such public notice and hearing as he shall specify, may 
prescribe and approve a code of fair competition for such trade or industry 
or subdivision thereof, which shall have the same effect as a code of fair com- 
petition approved by the President under Subsection (a) of this section. 


“(£) When a code of fair competition has been approved or prescribed by 
the President under this title, any violation of any provision thereof in any 
transaction in or affecting interstate or foreign commerce shall be a misdemean- 
or and upon conviction thereof an offender shall be fined not more than $500 
for each offense, and each day such violation continues shall be deemed a sepa- 
rate offense.” 
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“just and reasonable” rate. No standard or rule is de- 
clared by which the “justness or reasonableness” of 
charges contested may be judged. 

There was much controversy in the beginning as to 
whether the Commission had the power to prescribe rates 
for the future under the original act of 1887."° This ques- 
tion was finally set at rest by the decision in J. C. C. v. 
C.N. O. & T. P. R. Co.,” decided May 24, 1897, in 
which it was held that no such power was conferred by 
the Act as it then read. In 1906 the Hepburn Amend- 
ment” added the rate making power as the new Section 
15 of the Act. As amended by the Transportation Act of 
1920,** the rate making power is now stated in Section 15, 
paragraph 1, as quoted in the margin.” 

The Commission is given power to fix what will be the 
“just and reasonable” charge to be made for the future 
and what classification, regulation or practice will be 
“just, fair and reasonable” for the future, “whenever, 


1024 Strat. 379 (1887), 49 U. S. C. §1 (1934). 

11167 U. S. 479, 17 Sup. Ct. 896, 42 L. ed. 243 (1897). 
12 34 Strat. 584 (1906), 49 U. S. C. §1 (1934). 

1341 Srat. 456 (1920), 49 U. S. C. (1934). 


1449 U.S. C. § 15, par. 1 as follows: 

“That whenever, after full hearing upon a complaint made as provided in 
Section 13 of this Act, or after full hearing under an order for investigation 
and hearing made by the Commission on its own initiative, either in extension 
of any pending complaint or without any complaint whatever, the Commission 
shall be of opinion that any individual or joint rate, fare, or charge whatsoever 
demanded, charged or collected by any common carrier or carriers subject 
to this Act for the transportation of persons or property or for the transmission 
of messages as defined in the first section of this Act, or that any individual 
or joint classification, regulation, or practice whatsoever of such carrier or 
carriers subject to the provisions of this Act, is or will be unjust or unreason- 
able or unjustly discriminatory or unduly preferential or prejudicial, or other- 
wise in violation of any of the provisions of this Act, the Commission is hereby 
authorized and empowered to determine and prescribe what will be the just 
and reasonable individual or joint rate, fare, or charge, or rates, fares, or 
charges, to be thereafter observed in such case, or the maximum or minimum, 
or maximum and minimum, to be charged (or, in the case of a through route 
where one of the carriers is a water line, the maximum rates, fares, and charges 
applicable thereto), and what individual or joint classification, regulation, or 
practice is or will be just, fair, and reasonable, to be thereafter followed and 
to make an order that the carrier or carriers shall cease and desist from such 
violation to the extent to which the Commission finds that the same does or 
will exist, and shall not thereafter publish, demand, or collect any rate, fare, 
or charge for such transportation or transmission other than the rate, fare, 
or charge so prescribed, or in excess of the maximum or less than the minimum 
so prescribed, as the case may be, and shall adopt the classification and shall 
conform to and observe the regulation or practice so prescribed.” 
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after full hearing . . . as provided in Section 13, the 
Commission shall be of opinion that any . . . charge 

. Classification, regulation or practice . . . is or will 
be unjust or unreasonable or unjustly discriminatory or 
unduly preferential or prejudicial, or otherwise in viola- 
tion of any of the provisions of this chapter.” 

Obviously Section 15 fails to set up any standard by 
which a particular charge may be judged “unjust or un- 
reasonable, unjustly discriminatory or unduly preferen- 
tial or prejudicial.” ‘These terms are not defined in Sec- 
tion 15. Section 1, Par. 5, provides that “All charges. . . 
shall be just and reasonable and every unjust and unrea- 
sonable charge . . . is prohibited and declared to be un- 
lawful,” but no definition for “just and reasonable” is 
given in Section | nor anywhere else in the Act.** Section 
2 ** defines unjust discrimination, and Section 3 ** defines 
undue preference or prejudice to constitute inequalities in 
charges or service by a carrier accorded its patrons effected 
either by differences in charge or service or by rebates or 
drawbacks to one and not alike to the other. But it was 
early held that a violation of either Sections 2 or 3 did not 
give rise to any power in the Commission to fix rates for 
the future; ** and likewise, it is clear that an unjust dis- 

15 For citations see: Interstate Commerce Acts, annotated, Section 1, (5), 
note 8; Louisville & N. R. Co. v. U. S., 238 U. S. 1, 12, 35 Sup. Ct. 696, 59 
L. ed. 1177 (1915). 

16“That if any common carrier subject to the provisions of this Act shall, 
directly or indirectly, by any special rate, rebate, drawback, or other device, 
charge, demand, collect, or receive from any person or persons a greater or 
less compensation for any service rendered, or to be rendered, in the trans- 
portation of passengers or property or the transmission of intelligence, subject 
to the provisions of this Act, than charges, demands, collects, or receives from 
any other person or persons for doing for him or them a like and contempo- 
raneous service in the transportation or transmission of a like kind of traffic 
or message under substantially similar circumstances and conditions, such 
common carrier shall be deemed guilty of unjust discrimination, which is hereby 
prohibited and declared to be unlawful.” : 

17“That it shall be unlawful for any common carrier subject to the provi- 
sions of this Act to make or give any undue or unreasonable preference or 
advantage to any particular person, company, firm, corporation, or locality, or 
any particular description of traffic, in any respect whatsoever, or to subject 
any particular description of traffic, to any undue or unreasonable prejudice 
or disadvantage in any respect whatsoever.” 

18 Texas etc. R. Co. v. I. C. C., 162 U. S. 197, 16 Sup. Ct. 666, 40 L. ed 


940 (1896); I. C. C. v. C. N. O. & T. P. R. Co., 167 U. S. 479, 17 Sup. Ct. 
896, 42 L. ed. 243 (1897). 
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crimination or undue preference or prejudice in violation 
of Sections 2 and 3 may exist without either the higher or 
the lower rate being unjust or unreasonable.” It is con- 
clusive, therefore, that the definitions of unjust discrimi- 
nation or undue preference or prejudice as made in Sec- 
tions 2 and 3 in no manner fix a standard for the deter- 
mination of what will constitute a “just and reasonable” 
charge for the future under Section 15.” There is, con- 
sequently, nowhere in the Act any definition of what will 
constitute a “just and reasonable” charge, or any standard 
or rule by which any charge that is brought into issue 
under the Act may be judged as being “just and reason- 
able.” 

The Interstate Commerce Act with respect to the rate 
making power conferred upon the Commission is defi- 
cient and unconstitutional, it would seem, exactly as the 
Recovery Act has been held unconstitutional in confer- 
ring the power upon the President to establish codes of 
“fair competition.” The Recovery Act was declared un- 
constitutional because the failure to define “fair compe- 
tition” necessarily conferred the unlimited legislative dis- 
cretion upon the President and constituted a delegation 
of legislative power. By the same logic, the Commerce 


19 U. S. v. Ill. Cen. R. Co., 263 U. S. 515, 44 Sup. Ct. 189, 68 L. ed. 417 
(1924); Pennsylvania R. Co. v. International Coal Min. Co., 230 U. S. 184, 
201, 33 Sup. Ct. 893, 57 L. ed. 1446 (1913). 


20 (18a) Section 15a, as amended, June 16, 1933, 48 Srar. 220, as quoted 
hereinafter obviously does not define “just and reasonable” as used in Section 
15 nor does it state any rule or standard of rate making. The constitutional 
requirement against confiscation embraces all of the elements given substantive 
expression in Section 15a, which obviously adds nothing more to the oe 
mission’s rate making powers than did the Hoch-Smith Resolution (49 U. 

C. Section 55). See: Ann Arbor R. Co. v. U. S. (Cal. 1930) 281 U. S. sce 
50 Sup. Ct. 444, 74 L. ed. 1098 (1930); A. T. & S. F. Ry. Co. v. U. S. (ill. 
1932) 284 U. S. 248, 52 Sup. Ct. 146, 76 L. ed. 273 (1932). 

“Section 15a Fair Return for carriers 

“(1) When used in this section, the term ‘rates’ means rates, fares, and 
charges, and all classification, regulations, and practices relating thereto. 

“(2) In the exercise of its power to prescribe just and reasonable rates 
the Commission shall give due consideration, among other factors, to the effect 
of rates on the movement of traffic; to the need, in the public interest, of ade- 
quate and efficient railway transportation service at the lowest cost consistent 
with the furnishing of such service; and to the need of revenues sufficient to 
enable the carriers, under honest, economical and efficient management, to 
provide such service.” 
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Act in failing to define what will constitute an “unjust 
or unreasonable” charge or to set up any standard by 
which charges may be so judged, confers upon the Com- 
mission the unlimited legislative discretion and consti- 
tutes a delegation of legislative power and must likewise 
be unconstitutional. 

The failure of the present law to set up the essential 
standard or rule is given sharp emphasis by considering 
how Congress might amend the Act to render the rate- 
making power constitutional. There may be other ways 
of declaring a sufficient standard, but suppose Congress 
by appropriate amendment to the Act should provide: 


All charges of carriers subject to the Act shall be based upon 
cost of service which shall include operating cost, fixed charges 
and 6% return upon the value of the carrier property used and 
in order to facilitate the determination of such costs and remove 
inequalities in charge and service as between patrons, the charges 
for transportation shall be divided between line haul and terminal 
service and be separately published and charged, which line haul 
and terminal charge shall each be based upon such cost which 
shall be kept separately by operating divisions and reported at 
regular intervals as may be required by the Commission and it 
shall be presumed that the cost per ton mile of any particular 
carrier for the line haul service or the cost for the terminal 
service on each operating division is the same for all kinds and 
classifications of freight until and unless the appropriate discrep- 
ancies are duly established by findings of the Commission pur- 
suant to notice and hearings as already provided by law; the 
Commission is hereby given authority and it shall be its duty 
to prescribe all rules and regulations for assigning or allocating 
the various items properly to be included in the said cost and for 
administering the cost standard for rate making herein declared 
and under no circumstances may any carrier subject hereto 
make a charge which is less than the all-inclusive cost as so 
defined, of the lowest cost operator of its kind, and any charge 
in excess of such cost of the particular carrier or below the cost 
of the lowest cost operator of the same kind for any particular 
transportation service subject to the Act, will constitute an 
unjust and unreasonable charge which is hereby declared to be 
unlawful and is prohibited. 


With such an amendment to the Act, it could no longer 

be justly claimed that a standard for determining what 

constitutes “just and reasonable” charges was lacking. 
Such a cost standard for rate making will briefly be 
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considered now in its effect upon the 4th Section of the 
Commerce Act” which ostensibly prohibits a carrier 
from charging more for a shorter than for a longer dis- 
tance over the same line in the same direction or a greater 
compensation as a through rate than the aggregate of in- 
termediates, but which for all practical purposes vests the 
Commission with an unlimited legislative discretion to 
waive the prohibition as to the short versus long haul 
rates. To the sure, the section undertakes to limit the 
scope of the Commission’s authority, to waive the prohi- 
bition to cases where the rate for the longer haul is found 
to be “reasonably compensatory.” But “reasonably com- 
pensatory” is not defined. It may mean anything that the 
Commission chooses to have it mean in a particular case.” 
There is no standard or rule declared by Congress. And 
although the Supreme Court found the 4th Section as it 


21“(1) That it shall be unlawful for any common carrier subject to the 
provisions of this Act to charge or receive any greater compensation in the 
aggregate for the transportation of passengers, or of like kind of property, 
for a shorter than for a longer distance over the same line or route in the 
same direction, the shorter being included within the longer distance, or to 
charge any greater compensation as a through rate than the aggregate of the 
intermediate rates subject to the provisions of this Act, but this shall not 
be construed as authorizing any common carrier within the terms of this Act 
to charge or receive as great compensation for a shorter as for a longer dis- 
tance: Provided, That upon application to the Commission such common carrie 
may in special cases, after investigation, be authorized by the Commission to 
charge less for longer than for shorter distances for the transportation of pas- 
sengers or property; and the Commission may from time to time prescribe 
the extent to which such designated common carrier may be relieved from 
the operation of this section; but in exercising the authority conferred upon it 
in this proviso the Commission shall not permit the establishment of any charge 
to or from the more distant point that is not reasonably compensatory for the 
service performed: and if a circuitous rail line or route is, because of such 
circuity, granted authority to meet the charges of a more direct line or route 
to or from competitive points and to maintain higher charges to or from inter- 
mediate points on this line, the authority shall not include intermediate points 
as to which the haul of the petitioning line or route is not longer than that 
of the direct line or route between the competitive points; and no such au- 
thorization shall be granted on account of merely potential water competition 
not actually in existence: And provided further, That rates, fares, or charges 
existing at the time of the passage of this amendatory Act by virtue of orders 
of the Commission or as to which application has theretofore been filed with 
the Commission and not yet acted upon, shall not be required to be changed 
by reason of the provisions of this Section until the further order of or a de- 
termination by the Commission. 

“(2) Wherever a carrier by railroad shall in competition with a water route 
or routes reduce the rates on the carriage of any species of freight to or from 
competitive points it shall be found that such proposed increase rests upon 
changed conditions other than the elimination of water competition.” 


22 See for example: Rates in Southern Territory, 191 I. C. C. 543. 
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appeared in 1914 to be constitutional,” it would seem that 
the Section as it now reads, in language which is decid- 
edly different from that of 1914, must be unconstitutional 
if the decision in the N. R. A. Case is correct, because of 
its failure to define “reasonably compensatory.” 

The 4th Section as originally conceived was designed 
to break up the undesirable basing point system of rates 
which fostered business concentration. That Congres- 
sional purpose was defeated, however, by an early deci- 
sion* of the Supreme Court which gave a meaning to the 
phrase “under substantially similar circumstances and 
conditions” which rendered the Section as ineffective in 
accomplishing its purpose as if it had never been a part 
of the Commerce Act. 

It must be obvious that a cost standard for rate mak- 
ing, if enacted by Congress as suggested, would operate 
as the equitable equivalent of an effective 4th Section. 
It will be recalled that this cost standard is to apply in 
conjunction with a proviso that any carrier may make 
rates between particular points based not on its own costs 
but according to the costs of the lowest cost operator of 
his kind performing the particular transportation. The 
circuitous rail line or route could, regardless of circuity 
or cost, meet the competition of the low cost short line 
railroad or rail route. But the rate of such short route 
would be based upon a cost that was all-inclusive. The 
railroads would have restored to them free range for the 
exercise of managerial discretion to meet the competition 
of competing rail lines and the rates to all intermediate 
points would not exceed the cost standard for all rates. 
The railroad would still be subject to the undue prejudice 
prohibitions of Section 3 as to the level of such interme- 
diate rates as compared with the longer distance rate to 
the competitive point. And since the railroad under this 


"cee Rate Cases, 234 U. S. 476, 34 Sup. Ct. 986, 58 L. ed. 1425 
(1914). 


24C. N. O. & T. P. Ry. Co. v. I. C. C., 162 U. S. 184, 16 Sup. Ct. 700, 40 
L. ed. 935 (1896). 
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cost standard could not make a charge to such intermedi- 
ate noncompetitive point greater or less than its all-inclu- 
sive cost, there would be automatically brought about an 
adjustment of rates that would be equitable all around: 
equitable to the railroads and equitable to the interme- 
diate as well as competitive point, and their respective 
shippers. Most intermediate points are today served by 
trucks as well as railroads, and the effect of this additional 
competition from a different kind of carrier upon the 
general rate situation under a cost standard is of the ut- 
most importance. 

Such a cost standard for rate making would automati- 
cally fix the basis for competition between the various 
kinds of carriers competing for the same traffic. The 
Motor Carrier Act, 1935, gives the Commission the 
power to fix the minimum rates which motor carriers may 
charge for transportation. The only purpose of that 
power is to enable the Commission to regulate the com- 
petition between motor carriers and railroads. But Con- 
gress has set no standard by which such competition may 
be fixed. There is no standard by which the Commission 
must determine what such minimum charge of the motor 
carrier may be, except its unlimited discretion. It would 
seem, therefore, that this power as conferred, constitutes 
a clear delegation of legislative power under the Hot 
Oil Case and N. R. A. Case. This further apparent un- 
constitutionality would be cured by Congress enacting a 
cost standard for rate making as proposed, which of 
course would apply alike to all carriers subject to the 
Commerce Act. 

This brings the discussion to the heart of the rate mak- 
ing problem. If freight rates are required by Congress 
to be made according to this cost standard and stated sep- 
arately as between line haul and terminal charges and no 
carriers may, under the Congressional specification, 
charge less than the cost of the lowest cost operator of his 
kind for any particular transportation, the inefficient as 
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well as the efficient carrier operations will be forthwith 
disclosed for the first time in the history of carrier regu- 
lation in this country. 

The transcontinental freight rate adjustment is a typi- 
cal example. Intercoastal vessels operating through the 
Panama Canal compete with transcontinental all-rail 
routes for traffic moving between the Atlantic and Pacific 
seaboards. The western railroads have always contended 
that they should be allowed to make rail rates from the 
Atlantic seaboard to Pacific Coast terminals that are less 
than the full cost and less than the rates to intermediate 
points like Salt Lake City or Spokane so that they can 
obtain a “fair share” of this intercoastal traffic in com- 
petition with the boats. The Commission has not yet 
been given the power to fix minimum boat rates but that 
power is included in the Water Carriers Act that is pend- 
ing in Congress which will undoubtedly be enacted. The 
boats claim they should be entitled to charge rates based 
upon their alleged lower costs and slower service and 
that to permit the railroads to charge rates less than their 
full costs diverts from the boats traffic which fairly be- 
longs to the boats because of their less costly service. 

The crux of the argument between such competitors 
always is, what is a “fair proportion” of the traffic. That 
is a legislative question and is not one than can be deter- 
mined judicially or administratively. Congress cannot 
delegate the determination of such a question to any other 
branch or instrumentality. The cost standard for rate 
making is, obviously, one legislative answer to this ques- 
tion. 

If the transcontinental rail lines are required by Con- 
gress pursuant to the enactment of the cost standard to 
charge intercoastal rates no less than the full cost of the 
lowest cost rail route between particular ports, and if the 
boat lines between these ports are required to charge 
intercoastal rates no less than the full costs of the lowest 
cost boat operator, the operation of these respective rates 
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will result in a certain volume of traffic moving by boat 
instead of rail. Ina strictly economic sense, the resulting 
distribution of tonnage would be a fair proportion to both 
because it would be in accord with the sound economic 
test of relative cost. In this particular instance, however, 
there is a factor of cost to the boats which is also under 
legislative control, and that is the factor of tolls through 
the Canal. If it should develop that the boat costs are 
much lower than the rail costs, Congress would have to 
give consideration to an overhauling of the Canal tolls or 
giving the railroads a subsidy of some sort. 

The same situation might develop under the applica- 
tion of the cost standard in every instance of competition 
between boats and rails or rails and motor carriers or 
boats and motor carriers. In every instance legislative 
action is the only answer. That action can take either of 
two courses (presuming that the costs are shown to be less 
for boats and motor carriers than for railroads): either 
Congress must declare a system of tolls for the private 
commercial use made of the public highways maintained 
at public expense via water and land, or Congress must 
provide the rails with a subsidy that will sustain and pre- 
serve them, if it appears that railroads are necessary in 
the public interest, in addition to these other forms of 
transportation. 

Such a subsidy, if Congress should decide that subsidy 
is preferable to tolls, would be a less expensive way of 
meeting the situation than continuing to permit a rate 
level in excess of cost which would be collected on all 
freight; that which moved via the less costly forms as 
well as that which moved on the less efficient more 
costly forms of transportation. The subsidy would place 
the burden where it properly belonged, viz: on the tax- 
payers, all of them proportionately, and not on the effi- 
cient carrier and the shippers. The less efficient more 
costly form of transportation, it must be remembered, is 
to be maintained because of its necessity as a part of the 
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national defense or other public interest. All of these 
considerations, however, are matters of legislative policy 
which are the exclusive responsibility of Congress and 
present problems which Congress alone must solve, and 
which it cannot abdicate or delegate. 

The first essential, however, to any constructive legis- 
lative policy looking to equitable rate making, would 
seem to be the promulgation of a cost standard. For only 
by the operation of such a standard over a definite period 
can the relative efficiencies of the respective forms of 
transportation as public utilities be ascertained or dem- 
onstrated. 

One final feature of the apparent unconstitutionality 
of the rate making power conferred upon the Commis- 
sion remains to be noticed. In the Hot Oil Case the Court 
by its citations and its quotations from Wichita R. & 
Light Co. v. Public Utilities Commission® (and again in 
the N. R. A. Case), seems to confuse unconstitutionality 
in violation of the due process clause because of failure 
to provide for a hearing and notice thereof and for a pro- 
cedure entailing a finding of facts, and unconstitutionality 
because of the delegation of legislative power. It might 
seem from what is said that an otherwise unconstitutional 
delegation of legislative power is saved if the administra- 
tive agency to whom the legislative power is delegated, 
is required to make findings of fact that are supported by 
evidence. So much might be considered as having been 
specifically said in the Wichita Case, but it must be obvi- 
ous that the Court’s statements assume that a fixed stand- 


25 260 U. S. 48, 59, 43 Sup. Ct. 51, 67 L. ed. 124 (1922): “In creating such 
an administrative agency the legislature, to prevent its being a pure delegation 
of legislative power must enjoin upon it a certain course of procedure and 
certain rules of decision in the performance of its function. It is a wholesome 
and necessary principle that such an agency must pursue the procedure and 
rules enjoined and show a substantial compliance therewith to give validity 
to its action. When, therefore, such an administrative agency is required as 
a condition precedent to an order, to make a finding of facts, the validity of 
the order must rest upon the needed finding. If it is lacking, the order is in- 
effective. It is pressed on us that the lack of an express finding may be sup- 
plied by implication and by reference to the averments of the petition invoking 
the action of the Commission. We cannot agree to this.” 
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ard or as it says “rule of decision” is specified to which 
such findings of fact shall conform. 

The point is that the terms “just and reasonable” when 
applied to transportation charges do not in and of them- 
selves set any standard, they have no fixed meaning, they 
state no “rule of decision.” A rate between A and B 
fixed on cost may be “just and reasonable” and another 
rate between the same points made without any relation 
to cost may be found as a fact to be equally “just and rea- 
sonable.” * 

The fact that the administrative agency performs a 
certain ritual in every case by finding: this is “just and 
reasonable” or that is not “just and reasonable,” cannot 
atone for the failure of Congress in the first instance to 
specify the unchanging basis or standard, the “rule of 
decision.” ‘To hold otherwise would be to proclaim that 
constitutionality can be achieved by incantation or litany. 
Constitutionality in this country is inherent, not pro 
forma. 

Mr. Justice Cardozo in his dissent in the Hot Oil Case 
calls attention to the fact that the Constitution nowhere 
calls for a finding of facts to support the exercise of a 
power constitutionally delegated and exercised. The 
routine of a finding of facts is only a procedure courts 
may ordain to enable them to review conveniently the 
actions of tribunals made subject to their review. And 
it is settled that a mere finding of facts does not constitu- 
tionalize the actions of an administrative agency which is 
in fact performing a judicial function.” 

It would seem that although Congress provides as a 
condition precedent to action by an administrative agency 
that it must hold a hearing, give notice, hear evidence, 
and make findings of fact, such a provision cannot consti- 
tutionalize the actions of an agency in the exercise of 


26 Louisville & N. R. R. Co. v. U. S., 238 U. S. 1, 12, 35 Sup. Ct. 696, 59 
L. ed. 1177 (1915). 
27 Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932). 
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delegated legislative power which delegation fails to de- 
clare a standard of action or a “rule of decision.” ‘The 
constitutionality of the legislative action, it would seem, 
must depend upon whether the delegation of power itself 
specifies a standard, rather than upon the procedure pro- 
vided for exercising the power. 

Strangely enough, in view of the references to the Com- 
mission made by the Court in the Hot Oil Case and 
N. R. A. Case in this connection, the Commerce Act does 
not require the Commission to make findings of fact to 
support its orders fixing rates for the future. The re- 
quirement with respect to making findings of fact relates 
only to orders of the Commission making money awards 
for past unreasonableness as distinguished from future 
unreasonableness.” 

From these considerations, it would seem, therefore, 
that the rate making power conferred upon the Inter- 
state Commerce Commission by Section 15 constitutes an 
unconstitutional delegation of legislative power; and that 
the power conferred upon the Commission by Section 4 
to permit carriers to charge a less rate for a greater dis- 
tance than to an intermediate point is likewise unconsti- 
tutional; and that the power conferred upon the Com- 
mission by the recently enacted Motor Carriers Act to 
fix minimum rates applicable to motor carriers is also 
unconstitutional upon the same ground. But it would 
also seem that these constitutional defects can all be cured 
by an amendment to the Commerce Act specifying a cost 
standard or some other sufficient standard for rate mak- 
ing.” 

28 Manufacturers R. Co. v. U. S., 246 U. S. 457, 38 Sup. Ct. 383, 62 L. ed. 


831 (1918); 49 U.S. C. A. Sec. 14 (1), note 1. 


29 For a consideration of the economic arguments in favor of a cost standard 
for rate making, see Karl Knox Gartner, Js the Commission’s power to fix 
rates unconstitutional, TraFFIC WorLp (Chicago, Ill., Oct. 12, 1935) p. 585, 
Vol. LVI, No. 15. 
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Up to June 30, 1935, processing taxes had brought into 
the Federal treasury over 893 million dollars. They were 
expected to produce another half billion dollars during 
the current fiscal year, but an obstacle has arisen. After 
the Supreme Court’s demolition of the NRA last June, 
processors began flooding the courts with suits alleging 
the unconstitutionality of the AAA. To date, over 1900 
cases have been filed, tying up more than a hundred mil- 
lion dollars of taxes. The Secretary of the Treasury, on 
the brave advice of the Attorney General,’ continues to 
advance to the Secretary of Agriculture sums sufficient to 
administer the Agricultural Adjustment Act. Whether 
the treasury will ever be reimbursed depends largely on 


the decision of the Supreme Court in its first processing 
tax case, United States v. Butler et al., Receivers of Hoo- 
sac Mills Corporation, which the Court is scheduled to 
hear on December 9. 


I. THE HOOSAC CASE: ITS ORIGIN AND DETERMINATION 
BY THE LOWER COURTS 

The case of United States v. Butler et al., popularly 
known as the Hoosac case, arose in the course of equity 
receivership proceedings in the District Court for the 
District of Massachusetts. The receivers resisted a claim 
for processing and floor stocks taxes, filed by the collector 
of internal revenue, on the ground that the taxes are un- 
constitutional. Their chief arguments were that the taxes 
are direct and unapportioned, or, if excise taxes, are not 
uniform; that they are an encroachment on the powers 


1 (1935) 4 Gro. Wasu. L. Rev. 137. The Government has paid out $222,- 
968,447 since July 1, in farmers’ benefits, while processing tax collections have 
amounted to only $57,663,046, or $150,000,000 less than collections of $218,002,955 
in the same period last year. s 
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reserved to the states by the Tenth Amendment; that they 
violate the Fifth Amendment in taking property without 
due process of law; that they are levied to benefit a spe- 
cial class and not for the general welfare; that the pur- 
pose for which they are levied is regulation and not the 
production of revenue; and that the provisions for the 
imposition of the tax constitute an improper delegation of 
legislative power to the executive. The District Court 
held that the taxes were not unconstitutional on any of 
these grounds.* On one point only did the Court express 
any grave doubt; the question of delegation. At that time 
the Supreme Court had never held an act of Congress to 
be unconstitutional because of unwarranted delegation of 
legislative power. The line between lawful and unlawful 
delegations had been discussed but never drawn. ‘The 
District Court felt that the processing tax provisions were 
near to the line, but under the existing state of the law, 
did not feel justified in putting them on the unlawful side.* 

When the case reached the Circuit Court of Appeals, 
the Panama Refining Company and Schechter decisions 
had been made, and unconstitutional delegation of legis- 
lative power had become a fashionable ground for criti- 
cizing New Deal legislation. The Circuit Court of Ap- 
peals felt no compunction about putting the Agricultural 
Adjustment Act over the line. As the Court read the Act, 
the Secretary of Agriculture was empowered to determine 
whether, when, what, and how much to tax, and his only 
standard in making these decisions was to be his own opin- 
ion as to what was necessary to effectuate the broad pur- 
poses of the Act.‘ 

The Circuit Court of Appeals further held that the 
AAA was a production-control scheme which invaded the 
rights of the states, and that it could not be justified as an 
exercise of the power to tax for the general welfare. The 


? Franklin Process Co. v. Hoosac Mills Corporation, 8 F. Supp. 552 (D. 
Mass. 1934). 

3 Id. at 559. 

* Butler et al. v. United States, 78 F. (2d) 1 (C. C. A. Ist, 1935). 
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Court ignored arguments concerning violations of other 
sections of the Constitution, since the points covered were 
determinative of the case. 

It is probable that the Supreme Court also will decide 
the case on one or both of the fundamental issues upon 
which the Circuit Court of Appeals based its decision. 
But if the Supreme Court reverses the court below on 
those questions, it may still find the taxes unconstitutional 
on one of the other grounds; and even if it agrees with 
the court below, it may choose to discuss the other con- 
stitutional questions involved, as it has done before in re- 
viewing New Deal legislation. ‘This article will there- 
fore attempt to cover all the constitutional questions 
which will be before the Court in this case, but will place 


most emphasis on the points decided by the Circuit Court 
of Appeals. 


II. STATUTE OUT OF WHICH THE CONTROVERSY ARISES 
The purpose of the Agricultural Adjustment Act ° is 


to correct the maladjustment between the prices which 
farmers receive for their products and the prices of the 
things farmers buy.° Prices of basic agricultural com- 
modities are to be raised until their exchange value in 
terms of industrial products is as great as it was in the 
base period, which for most commodities is 1909-1914.’ 
This is accomplished by inducing farmers, by means of 
rental and benefit payments, to curtail their production 
of the basic commodities.* The money for the payments 


5 48 Stat. 31 (1933), 7 U. S.C. § 601 (1934). 

6 Id. Sec. 2.—“It is hereby declared to be the policy of Congress—(1) To 
establish and maintain such balance between the production and consumption 
of agricultural commodities, and such marketing conditions therefor, as will 
reéstablish prices to farmers at a level that will give agricultural commodities 
a purchasing power with respect to articles that farmers buy, equivalent to the 
purchasing power of agricultural commodities in the base period. The base 
period in the case of all agricultural commodities except tobacco shall be the 
prewar period, August, 1909-July, 1914. In the case of tobacco, the base 
~—_ 5 a be the postwar period, August, 1919-July, 1929.” 

* Th 


8 Jd. Sec. 8—“In order to effectuate the declared policy, the Secretary of 
Agriculture shall have power— 
“(1) To provide for reduction in the acreagae or reduction in the production 
for market, or both, of any basic agricultural commodity, through agreements 
4 
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comes from a tax on the first domestic processing of the 
commodity affected.° 

The processors contend that Congress has no power to 
regulate production and prices within the states, and that 
it may not constitutionally take from one class and give 
to another, but their main attack is against the grant to 
the Secretary of Agriculture of the power to determine 


with producers or by other voluntary methods, and to provide for rental or 
benefit payments in connection therewith or upon that part of the production 
of any basic agricultural commodity required for domestic consumption, in such 
amounts as the Secretary deems fair and reasonable, to be paid out of any 
moneys available for such payments. Under regulations of the Secretary of 
Agriculture requiring adequate facilities for the storage of any nonperishable 
agricultural commodity on the farm, inspection and measurement of any such 
commodity so stored, and the locking and sealing thereof, and such other regu- 
lations as may be prescribed by the Secretary of Agriculture for the protection 
of such commodity and for the marketing thereof, a reasonable percentage of 
any benefit payment may be advanced on any such commodity so stored. In 
any such case, such deduction may be made from the amount of the benefit 
payment as the Secretary of Agriculture determines will reasonably compensate 
for the cost of inspection and sealing, but no deduction may be made for in- 
terest.” 

®Id. Sec. 9 (a).—“To obtain revenue for extraordinary expenses incurred 
by reason of the national economic emergency, there shall be levied processing 
taxes as hereinafter provided. When the Secretary of Agriculture determines 
that rental or benefit payments are to be made with respect to any basic agri- 
cultural commodity, he shall proclaim such determination, and a processing 
tax shall be in effect with respect to such commodity from the beginning of the 
marketing year therefor next following the date of such proclamation. The 
processing tax shall be levied, assessed, and collected upon the first domestic 
processing of the commodity, whether of domestic production or imported, and 
shall be paid by the processor. The rate of tax shall conform to the require- 
ments of subsection (b). Such rate shall be determined by the Secretary of 
Agriculture as of the date the tax first takes effect, and the rate so determined 
shall, at such intervals as the Secretary finds necessary to effectuate the de- 
clared policy, be adjusted by him to conform to such requirements. The process- 
ing tax shall terminate at the end of the marketing year current at the time the 
Secretary proclaims that rental or benefit payments are to be discontinued with 
respect to such commodity. The marketing year for each commodity shall be 
ascertained and prescribed by regulations of the Secretary of Agriculture: 
Provided, That upon any article upon which a manufacturers’ sales tax is 
levied under the authority of the Revenue Act of 1932 and which manufacturers’ 
sales tax is computed on the basis of weight, such manufacturers’ sales tax 
shall be computed on the basis of the weight of said finished article less the 
— of the processed cotton contained therein on which a processing tax has 

en paid. 

And Sec. 12 (b).—“In addition to the foregoing, the proceeds derived from 
all taxes imposed under this title are hereby appropriated to be available to the 
Secretary of Agriculture for expansion of markets and removal of surplus 
agricultural products and the following purposes under Part 2 of this title: 
Administrative expenses, rental and benefit payments, and refunds on taxes. 
The Secretary of Agriculture and the Secretary of the Treasury shall jointly 
estimate from time to time the amounts, in addition to any money available 
under subsection (a), currently required for such purposes; and the Secretary 
of the Treasury shall, out of any money in the Treasury not otherwise appro- 
priated, advance to the Secretary of Agriculture the amounts so estimated. 
The amount of any such advance shall be deducted from such tax proceeds as 
shall subsequently become available under this subsection.” 
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when a tax shall be in effect and how much it shall be. 
This is perhaps the strongest part of their case. 

Section 8 (1) of the Act gives the Secretary power to 
inaugurate a crop reduction program and to make rental 
and benefit payments with respect to any of the agricul- 
tural commodities termed “basic” in the Act. 

Section 9 (a) provides that the Secretary, upon decid- 
ing that rental and benefit payments are to be made with 
respect to any basic agricultural commodity, shall pro- 
claim that fact, and a processing tax on that commodity 
shall go into effect from the beginning of the next mar- 
keting year. 

Thus the imposition of the tax is within the discretion 
of the Secretary. Except for a reference to section 2, 
there was nothing in the original section 8 (1) to guide 
him in deciding which commodity to choose, or to direct 
him to choose any.” The declaration of policy in section 


2 states that the policy of Congress is to restore parity 
prices,” as rapidly as is feasible,” at the same time pro- 


tecting the consumer.” 

Of this declaration of policy, the Circuit Court of Ap- 
peals, in its Hoosac decision, said, ““We can conceive of 
no goal that can be more elusive and difficult of attain- 
ment.” * But the difficulty of the task is seized upon by 
the government as a point in its favor. Its argument is 
that, unless Congress vested in the Secretary the power to 
determine in what years a reduction in acreage was neces- 
sary, it could not hope to perform so delicate an adjust- 
ment as bringing cotton prices to parity and at the same 


10 Td. Sec. 8 (1). 

11 Jd. Sec. 2 (1). 

12 Td. Sec. 2 (2).—“To approach such equality of purchasing power by grad- 
ual correction of the present inequalities therein at as rapid a rate as is deemed 
feasible in view of the current consumptive demand in domestic and foreign 
markets.” 

13 Jd. Sec. 2 (3).—“To protect the consumers’ interest by readjusting farm 
production at such level as will not increase the percentage of the consumers’ 
retail expenditures for agricultural commodities, or products derived there- 
from, which is returned to the farmer, above the percentage which was returned 
to the farmer in the prewar period, August, 1909-July, 1914.” 

14 Butler v. United States, supra note 4, at 10. 
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time maintaining the markets and protecting the con- 
sumers. The government advances this argument in an- 
swer to the taxpayer’s objections both as to the Secretary’s 
power to initiate the tax with respect to basic commodities 
and as to his power to choose some of the commodities and 
not others. The taxpayer objects that in making his choice 
the Secretary may be executing the will of Congress or 
using the statute for purposes never contemplated by that 
body, for he is not required to say why he has acted or 
on what basis he formed the opinion that led him to act. 

Section 9 (b) provides that the tax rate shall equal the 
difference between the current average farm price and 
the fair exchange value of the commodity, unless such 
rate would so reduce consumption as to cause accumula- 
tion of stocks or depression of the farm price. In that 
event, the tax shall be lowered, after notice and hearing.” 


III. PRINCIPAL ISSUE OF DELEGATION OF LEGISLATIVE 
POWER 


To the processors the terms “fair exchange value” and 
“current average farm price” are economic abstractions 
of uncertain meaning. The government contends, how- 
ever, that they are clear to Congress and to the Depart- 
ment of Agriculture. Compilation of the current average 
farm price for cotton is a service which has been in effect 
yearly since 1908, and similar services for other commodi- 
ties have existed for almost as long a time. The other 
factors involved in the formula are also familiar services 


15 Sec. 9 (b) supra note 5.—‘‘The processing tax shall be at such rate as 
equals the difference between the current average farm price for the commodity 
and the fair exchange value of the commodity; except that if the Secretary has 
reason to believe that the tax as such rate will cause such reduction in the 
quantity of the commodity or products thereof domestically consumed as to 
result in the accumulation of surplus stocks of the commodity or products 
thereof or in the depression of the farm price of the commodity, then he shall 
cause an appropriate investigation to be made and afford due notice and op- 
portunity for hearing to interested parties. If thereupon the Secretary finds 
that such result will occur, then the processing tax shall be such rate as will 
prevent such accumulation of surplus stocks and depression of the farm price 
of the commodity. In computing the current average farm price in the case of 
wheat, premiums paid producers for protein content shall not be taken into 
account.” 
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which Congress knew about and must have meant. The 
Circuit Court of Appeals, however, in the Hoosac case 
said, that even if the formula were deemed adequate, re- 
adjustments were required “to such an extent as to render 
the standard so indefinite as to leave it entirely in the dis- 
cretion of the Secretary what the amount shall be to ac- 
complish that purpose.” ** Again the government’s con- 
tention is that, in order to effectuate the policy of the Act, 
its provisions must be flexible. 

Although Section 9 (a) begins: ‘To obtain revenue for 
extraordinary expenses incurred by reason of the national 
economic emergency, there shall be levied processing 
ee ,»’ Section 12 (b) provides that “the proceeds 
derived from all taxes imposed under this Title are here- 
by appropriated to be available to the Secretary of Agri- 
culture for expansion of markets and removal of surplus 
agricultural products and...... Administrative ex- 
penses, rental and benefit payments, and refunds on 
taxes.” The government maintains that the appropria- 
tion in Section 12 shows compliance with the Constitu- 
tion and refutes the taxpayer’s argument that, because the 
Secretary determines how the money is to be spent, there 
is no real appropriation and he is spending money in vio- 
lation of Article I, Section 9, Clause 7 of the Constitution. 

On the question of delegation of legislative power to 
the executive, the District Court in the Hoosac case said, 
“Tt must, I think, be conceded that legislative functions 
are conferred upon administrative officers by the Act. 
But whether there has been an unlawful delegation of 
power is to be doubted on the authorities.” ** And again: 
“Tf Congress in its wisdom deemed it expedient to intro- 
duce into the legislation flexible provisions in order that a 
strict application may not defeat the intended end, it is 
doing no more than it has done in earlier tax legisla- 
tion.” ** 

16 Butler v. United States, supra note 4, at 12. 


17 Franklin Process Co. v. Hoosac Mills Corp., supra note 2, at 558. 
18 [bid. 
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The Circuit Court of Appeals, reversing the court be- 
low, and holding that the unauthorized delegation was 
decisive of the case, said, ‘““We find no definite, intelligible 
standard set up in the Act for determining when the Sec- 
retary shall pay rental and benefit payments except 
his own judgment as to what will effectuate the purpose 
of the Act.” * 

1. Prior decisions upholding delegation. The Supreme 
Court, of course, has upheld delegations of powers al- 
leged to be legislative in a long line of cases” beginning 
with The Cargo of the Brig Aurora in 1813." In some 
cases it has even said that the powers delegated were leg- 
islative,” and has nevertheless upheld the delegation. In 
the course of these numerous opinions, however, it has 
given utterance to many statements which give aid and 
comfort to the payers of processing taxes. Each side can 
cite many cases; frequently both rely on the same case. 

In Field v. Clark * the Court upheld provisions of the 
Tariff Act of 1890 which required the President to sus- 
pend its provisions for the free importation of certain 
commodities from countries which impose on American 
products duties which “he may deem to be reciprocally 
unequal and unreasonable ” The Court said, “The 
words ‘he may deem,’ implied that the President 
would examine the commercial regulations of other coun- 
tries and form a judgment as to whether they were 
reciprocally equal and reasonable, or the contrary, in their 
effect on American products.” * The government empha- 
sizes the phrases “he may deem” and “form a judgment,” 

19 Butler v. United States, supra note 4, at 9. 

20 See: Cousens, The Delegation of Federal Legislative Power (1935) 33 
Micu. L. Rev. 512. 

217 Cranch 382, 3 L. ed. 378 (U. S. 1813). 

22 Reagan v. Farmers’ Loan & Trust Co., No. 1, 154 U. S. 362, 393, 394, 14 
Sup. Ct. 1047, 38 L. ed. 1014, 1022 (1894) ; Interstate Commerce Commission 
v. Cincinnati, New Orleans & Texas Pacific Ry., 167 U. S. 479, 494, 17 Sup. 


Ct. 896, 42 L. ed. 243, 251 (1897) ; a Rapid Transit Co. v. Hawaii, 211 
U. &. 282, 29 Sup. Ct. 55, 53 1. ed. 186 (190: 

23 143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 6 (1892). 

2426 Strat. 567 (1890). 

°5 Field v. Clark, supra note 23, at 693, 12 Sup. Ct. at 504, 36 L. ed. at 310. 
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and insists that the standard which the Tariff Act of 1890 
set up to guide the President in forming his opinion was 
far less certain that that provided to guide the Secretary 
of Agriculture in administering the Adjustment Act. The 
Court said, however, in the same case, that the Tariff Act 
did not, “in any real sense, invest the President with the 
power of legislation Nothing involving the expedi- 
ency or just operation of such legislation was left to the de- 
termination of the President.” * And the taxpayers insist 
that the question of the expediency and just operation of 
the processing taxes is left to the Secretary by the Adjust- 
ment Act. In the same case, the Court, quoting from 
Locke’s Appeal,” said, “ “The legislature cannot delegate 
its power to make a law, but it can make a law to delegate 
power to determine some fact or state of things upon 
which the law makes, or intends to make, its own action 
depend. To deny this would be to stop the wheels of gov- 
ernment.’” * The Agricultural Adjustment Act, accord- 
ing to the government’s contention, falls into the latter 
class, because under the Act the Secretary is merely the 
“agent” of the legislature to ascertain and declare the 
event upon which its expressed will takes effect.” 

The Federal Tea Inspection Act of 1897, required 
that tea imported into this country come up to “uniform 
standards of purity, quality, and fitness for consumption” 
to be established by the Secretary of the Treasury. The 
Court said of this Act, as it had said of the Tariff Act of 
1890, that it did not invest administrative officials with 
the power of legislation. The purpose of Congress to ex- 
clude the lower grades of tea was clear and supplied the 
Secretary with a primary standard.” 

The River and Harbor Act of 1899” gave to the Sec- 

26 Ibid. 

2772 Pa. St. 491, 498 (1873). 

28 Field v. Clark, supra note 23, at 694, 12 Sup. Ct. at 505, 36 L. ed. at 310. 

28 Doherty v. McAuliffe, 7 F. Supp. 49, at 58 (D. Mass. 1934). 

3029 Stat. 604 (1897), 21 U. S.C. § 41 (1934). 


31 Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 L. ed. 525 (1904). 
32 30 Srar. 1121, at 1153 (1899), 33 U. S. C. §502 (1934). 
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retary of War power to direct alteration of bridges which 
he should have “reason to believe” were an unreasonable 
obstruction of navigation. In Union Bridge Co. v. United 
States* and Monongahela Bridge Co. v. United States," 
the Court upheld the statute, saying that Congress had 
gone as far as it could in expressing its purpose. 

In United States v. Grimaud, a grant of power to the 
Secretary of Agriculture to make regulations for the use 
and preservation of the national forests was sustained.” 

In Avent v. United States,” the Court upheld a grant 
of power” to the Interstate Commerce Commission, when 
the Commission should determine that an emergency ex- 
isted in transportation, to allot railroad cars to shippers 
in such order and preference as it might deem best suited 
to the needs of the nation. The Interstate Commerce 
Commission alone decided when there was an emergency 
and what action by it would meet the nation’s needs. The 
government considers that the Interstate Commerce Com- 
mission had a much broader field for the exercise of its 
discretion than is given to the Secretary of Agriculture by 
the tax sections of the Adjustment Act. Further, the Com- 
mission, by abuse of its discretion, could ruin individual 
companies, while the Secretary can only affect an indus- 
try uniformly, no matter what he does. 

In the statute upheld in United States v. Chemical 
Foundation,” the only standard by which the President 
was to act was “the public interest.” 

The “delegation” most nearly analogous to that in the 
AAA is that in the Tariff Act of 1922,° which em- 
powered the President to raise or lower the tariff upon 
any imported article up to fifty per cent of the tariff im- 
posed by Congress, and authorized him to do so when he 

88 204 U. S. 364, 27 Sup. Ct. 367, 51 L. ed. 523 (1907). 

84216 U. S. 177, 30 Sup. Ct. 356, 54 L. ed. 435 (1910). 

35 220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 (1911). 

36 266 U. S. 127, 45 Sup. Ct. 34, 69 L. ed. 202 (1924). 

87 41 Srat. 456, 474, 476 (1920), 49 U: S.C. $1 (1934). 


38 272 U. S. 1, 47 Sup. Ct. 1, 71 L. ed. 131 (1926). 
39 42 Star. 858 at 941 (1922), 43 U. S. C. § 1162, § 1163 (1934). 
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found that American products were at a competitive dis- 
advantage with those imported from abroad. In deter- 
mining the fact of the existence of such competitive dis- 
advantages, the differences in the cost of production were 
to be taken into account, and also “any other advantages or 
disadvantages in competition.” Both that Act and the Ad- 
justment Act give the executive power over an excise, to 
be exercised when, in the executive’s judgment, the policy 
of Congress shall require. The Court upheld the Tariff 
Act in Hampton, Jr. & Co. v. United States, saying: “It 
is conceded by counsel that Congress may use executive 
officers in the application and enforcement of a policy 
declared in law by Congress, and authorize such officers 
in the application of the Congressional declaration to en- 
force it by regulation equivalent to law. But it is said 
that this never has been permitted where Congress has 
exercised the power to levy taxes and fix customs duties. 
The authorities make no such distinction.” * 

In another case in which the same Act was attacked, 
the Court, speaking through Justice Cardozo, said, “What 
is done by the Tariff Commission and the President in 
changing the tariff rates to conform to new conditions is 
in substance a delegation, though a permissible one, of the 
legislative process.” ** This, by analogy, would seem to 
be a blow to the government’s contention that the duties 
imposed upon the Secretary of Agriculture by the Ad- 
justment Act are not legislative at all, but purely admin- 
istrative. No doubt the government feels safest in adopt- 
ing its extreme position, however, and certainly it would 
welcome a decision that these duties are legislative, if the 
Court should at the same time hold that their delegation 
was permissible.“ 


40 Hampton, Jr., & Co. v. United States, 276 U. S. 394, 409, 48 Sup. Ct. 348, 
352, 72 L. ed. 624, 630 (1928). 

41 Norwegian Nitrogen Products Co. v. United States, 288 U. S. 294, 317-318, 
53 Sup. Ct. 350, 354, 77 L. ed. 796, 802 (1933). 

42 A case not exactly in point, but of possible use to the government is Clark 
Distilling Co. v. Western Maryland Ry. Co., 242 U. S. 311, 37 Sup. Ct. 180, 
61 L. ed. 326 (1917). The Court in that case met the contention that the Webb- 
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2. Two recent decisions in which unwarranted delega- 
tion was found. ‘The taxpayer, of course, relies heavily 
on the only two cases in which an unwarranted delegation 
has been found, the Hot Oil * and Schechter “ decisions. 
In the section of the National Industrial Recovery Act “° 
attacked in the Hot Oil case, the Court could find no 
standards at all. The President was given the power to 
regulate the passing of “hot oil” in interstate commerce, 
and to make such other prohibitions and restrictions as 
he deemed expedient in carrying out the declared policy 
of the Act. But this policy was the removal of obstruc- 
tions to interstate commerce and the promotion of na- 
tional recovery, standards apparently having no bearing 
on the prohibition of the movement of any commodity in 
interstate commerce. The Court found, as to the provi- 
sions of the NRA attacked in the Schechter case, that the 
delegate, so long as he refrained from promoting monop- 
olies, was authorized to make any regulations he pleased 
that might tend to effectuate Section 1 of the Act, which 
the Court referred to as merely a “preface of generalities 
as to permissible aims.” ** But the Court also pointed out 
that “the Constitution has never been regarded as deny- 
ing to Congress the necessary resources of flexibility and 
practicality which will enable it to perform its function 
in laying down policies and establishing standards, while 
leaving to selected instrumentalities the making of sub- 
ordinate rules within prescribed limits and the determina- 
tion of facts to which the policy of the legislature is di- 
rected to apply.” “ 

3. Necessity of standards and policies in the statute. In 


Kenyon Act, 37 Stat. 699 (1913), 29 U. S. C. § 122 (1934), unconstitutionally 
delegated to the states Congress’ power over interstate commerce, by pointing 
out that Congress could recover such power as it had delegated at any time. 

43 Panama Refining Co. et al. v. Ryan et al., 293 U. S. 388, 55 Sup. Ct. 241, 
79 L. ed. (adv. op.) 223 (1935). 

44 A. L. A. Schechter Poultry Copeetee v. United States, 295 U. S. 495, 
55 Sup. Ct. 837, 79 L. ed. (adv. op.) 888 (1935). 

45 48 Strat. 195 (1933), 15 U. S. C. §701 (1934). 

46 Schechter v. United States, supra note 44, at p. 537. 

47 Td. at p. 530. 
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practically all cases on delegation the Court has placed 
emphasis on “standards” and “policies,” but until the 
NRA cases it had never failed to find them in contested 
legislation. Yet the standards and policies considered 
sufficient in pre-N RA cases are certainly very vague. The 
difference in result is probably not so much dependent 
upon a difference in the certainty of the standards as it is 
dependent upon a difference in the degree of necessity for 
vagueness.** The decisions are full of such expressions 
as these: 

“Congress legislated on the subject as far as was reasonably 
practicable, and from the necessities of the case was compelled 
to leave to executive officials the duty of bringing about the re- 
sult pointed out by the statute.” *® 

. . . a denial to Congress of authority, under the Constitu- 
tion, to delegate to an Executive Department or officer the 
power to determine some fact or some state of things upon which 
the enforcement of its enactment may depend, would often 
render it impossible or impracticable to conduct the public busi- 
Oia ss 

“Congress has found it frequently necessary to use officers of 
the Executive Branch, within defined limits, to secure the exact 
effect intended by its acts of legislation... .”™ 

Some legislative activity is inherent in the executive 
function. A reason frequently given against the prac- 
ticability of having the courts advise the legislatures on 
the constitutionality of contemplated legislation is that 
the courts cannot tell whether or not an act is unconstitu- 
tional until they see how it works. The executive always 
helps to make the law as it is used. Even in the most ex- 
plicit acts of Congress, the executive “fills up the details.” 
The more details there are, the greater the delegations 
must be; and as long as the delegation is necessary the 
courts tend to uphold it, even when it encroaches on the 
type of activity which is most often exercised by the legis- 

48 See: Note (1935) 48 Harv. L. Rev. 798. 
49 Buttfield v. Stranahan, supra note 31, at 496, 24 Sup. Ct. at 355, 48 L. ed. 


at 536. 

50 Monongahela Bridge Co. v. United States, supra note 34, at 193, 30 Sup. 
Ct. at 360, 54 L. ed. at 442. 

51 Hampton, Jr., & Co. v. United States, supra note 40, at 406, 48 Sup. Ct. at 
350, 72 L. ed. at 630. 





56 THE GEORGE WASHINGTON LAW REVIEW 


lature alone. If circumstances call for the determination 
of facts to be deduced from masses of evidence, and par- 
ticularly if the evidence can be understood only by ex- 
perts, Congress cannot be expected to hear it and make 
its own findings. If masses of detail are to be dealt with, 
or if more or less constant changes in regulations are neces- 
sary, or if prompt action when Congress is not in session 
may be required, it is not feasible for Congress to attempt 
the task itself. So there have arisen the large number of 
Boards and Commissions, administrative boards with 
quasi-judicial as well as quasi-legislative functions. In 
the instant case Congress set up no new board to admin- 
ister the AAA, because there existed in the Department 
of Agriculture a body of experts who were already 
equipped with much of the data which Congress wished 
used. The advisability of setting up a special board, in 
order to get closer Congressional supervision, is at least 
debatable. 

Perhaps Congress itself could have enacted the code 
provisions which in the Recovery Act it left to others. It 
could not practicably have made minute regulations as to 
the local handling of poultry, but such regulations were 
forbidden to it by the Tenth Amendment, in any event. 
So far as the codes related to interstate commerce, Con- 
gress could probably have made them. The Recovery 
Act was, of course, an emergency measure, and speed was 
thought to be essential, but this was apparently insuffi- 
cient excuse for so great an abandonment of the legislative 
function. 

The Agricultural Adjustment Act differs from the Re- 
covery Act in that the subject matter of the delegation is 
clearly defined in the former. The Secretary’s power of 
choice is limited and a standard, or what was intended to 
be a standard, is supplied. The government may be able 
to prove that the delegation to the Secretary of power to 
initiate reduction programs and to fix the processing taxes 
was necessary to accomplish the purposes set forth in the 
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Act. It is doubtful whether Congress could act every 
year on all the basic commodities, since it might not be 
in session at the time of year when the statistics on some 
crops became available and the necessity for a reduction 
program became evident. Also it might not be in session 
when one of its taxes began to cause accumulation of sur- 
pluses and depression of farm prices, and the purpose of 
the Act would be defeated before Congress could alter 
the rate. 

The Act, even if necessity is proved, may be defeated on 
a principle announced by the Supreme Court in Panama 
Refining Co. v. Ryan,” a principle, which, though not 


new, had never before been applied to cases involving 
executive action. The Court held the delegation bad, in 
the Hot Oil cases, not only because of Congress’ failure 
to supply a standard, but also because Congress had not 
required the delegate to make and publish a finding of 
the facts upon which his action was based. The Court 
cited as precedents two cases which actually do not seem 


to support this holding.” In both cases the Court had 
held that, if a statute requires a finding to be made, the 
administrative officer must make it. There is nothing in 
the cases to indicate that Congress must require a finding, 
if it wishes to vest discretionary powers in an executive 
officer.” 


52 Supra note 43. 

53 Wichita R. & Light Co. v. Public Utilities Commission, 260 U. S. 48, 59, 
43 Sup. Ct. 51, 55, 67 L. ed. 124, 130 (1922); Mahler v. Eby, 264 U. S. 32, 45, 
44 Sup. Ct. 283, 288, 68 L. ed. 549, 557 (1924). 

The Court cited these same cases in a later case, Pacific States Box and 
Basket Co. v. S. T. White, Director, etc. et al., decided November 18, 1935, 3 
U. S. LAw WEEK 202, which may be considered quietly to have limited the 
Majority’s second point in the Panama case. The Court, in sustaining as con- 
stitutional an order of the Department of Agriculture of the State of Washing- 
ton ne specifications for containers of fruits and vegetables, said, in 


Tt is contended that the order is void because the administrative body made 
no special findings of fact. But the statute did not require special findings; 
doubtless because the regulation authorized was general legislation, not an ad- 
ministrative order in the nature of a judgment directed against an individual 
concern. Compare Wichita Railroad & Light Co. v. Public Utilities Commis- 
sion, 260 U. S. 48, 58-59; Mahler v. Eby, 264 U. S. 32, 44; Southern Ry. Co. 
v. Virginia, 290 U. S. 190, 193, 194.” 

54 See: Article in 33 Micu. L. REv., supra note 20. 
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Mr. Justice Cardozo, in his dissenting opinion on the 
Hot Oil cases, objected to the majority view on this point. 
He said that, since the delegation was to an executive (the 
President), and not to a board whose actions are subject 
to judicial review, no finding of fact need be required of 
him. 

Mr. Justice Cardozo’s opinion seems to be in line with 
previous decisions of the Court. In Williamsport Wire 
Rope Co. v. United States,” the Court said that, because 
the statute under consideration required no finding, the 
determinations of the executive officer were not subject to 
judicial review. This is certainly in marked contrast to 
the theory that, if a statute requires no finding, it is un- 
constitutional. 


The statute considered in the Williamsport case was a 
revenue act which contained sections providing for spe- 
cial assessments to be made by the Commissioner of In- 
ternal Revenue in cases where the ordinary methods of 


computing the tax would work exceptional hardship on 
the taxpayer. The special assessment was to be computed 
in such a way that the ratio of the tax to the net income of 
the taxpayer would equal the ratio of the average tax to 
the average net income of representative corporations in 
similar trades or businesses. The determination of when 
a special assessment should be made, and what circum- 
stances to take into account in computing the tax, was 
within the discretion of the Commissioner. The problem 
required specialized knowledge and experience, and the 
conclusions reached would necessarily be based on con- 
siderations not entirely susceptible of proof. The Court 
held, therefore, that the determinations of the Commis- 
sioner were not of the kind which the courts could profit- 
ably review. It said that, if the courts attempted to re- 
view his action, their inexperience in the field would lead 


55 277 U. S. 551, 48 Sup. Ct. 587, 72 L. ed. 985 (1928). 
56 40 Srat. 1057 (1919), 34 U. S. C. § 360 (1934). 
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to varying decisions, which would tend to defeat, rather 
that to promote, equality in the law’s application. 

The discretion of the Commissioner under that statute 
was great, and its exercise was dependent upon expert 
knowledge. The discretion of the Secretary of Agricul- 
ture under the Agricultural Adjustment Acct is also great, 
and its exercise depends upon special information pecu- 
liarly available to, and best understood by, the Depart- 
ment of Agriculture. If the Commissioner of Internal 
Revenue need not be required by Congress to make and 
publish findings of fact, it is hard to see why the Secre- 
tary of Agriculture should be required to do so. 

Nevertheless, if the Court had no satisfactory precedent 
for its decision in the Hot Oil cases, it has one now. 
Whether it will wish to extend the doctrine, however, is 
somewhat doubtful. The adoption of the principle in the 
Hot Oil cases was probably due chiefly to the confused 
state of the NRA regulations, which was so bad that 
neither the government nor the Panama Company knew 
what was in them. There is less need for it here. The 
processors have not objected that they had any difficulty 
in finding out how much their taxes were. Nevertheless 
the Circuit Court, in the Hoosac case, extended the rule 
to the facts of the case before it, and put much emphasis 
on the fact that: “The Secretary made no finding of facts 
as to why he selected the first list of basic commodities for 
reducing acreage or production, and was not required to 
do so. He simply made a proclamation that ‘rental 
and/or benefit payments are to be made with respect to 
cotton,’ and a processing tax automatically followed.” ” 
The Circuit Court did not directly say how detailed a 
finding it would require. If it wanted only a finding that 
facts exist requiring the reduction of acreage and pro- 
duction of an agricultural commodity, as might be in- 
ferred from the opinion, there would seem to be little 
value in it. 


57 Butler v. United States, supra note 4, at 11. 
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4. Novelty of delegating power to fix an internal excise. 
Another factor in the Supreme Court’s decisions, unex- 
pressed in the opinions but none the less real, seems to be 
the influence of habit and custom. Tariff changes and 
railroad regulation and rate making have become an old 
story, are now infrequently questioned, and are upheld 
with less and less hesitation. But the delegation of power 
to fix an internal excise is new. Unless the government 
succeeds in establishing its analogy to import duties, this 
novelty may weigh heavily against the Act. One differ- 
ence between the tariff acts and the processing tax pro- 
visions, which may cause difficulty, is that the former 
grant power to the executive to alter a tax already im- 
posed by Congress, while the latter give the Secretary 
power to initiate the tax. 

Two psychological considerations are often mentioned 
as possibly affecting the Court’s decision: the new em- 
phasis on the question of delegation which may lead to 
another decision like those on the NRA; and the possi- 
bility that the Court, having so completely smashed one 
New Deal statute, will be inclined to support the govern- 
ment as far as it can on this one. If the government can 
convince the Court of the constitutionality of the purpose 
of the Act, or that the taxpayer cannot question its pur- 
pose, its best chance to survive the attack on delegation of 
power may be to make a strong showing on the necessity 
of the delegation. 

5. Right of the taxpayer to question the law. The gov- 
ernment insists that the taxpayer may not question the ap- 
propriation of the revenues raised by taxation. Its argu- 
ment is based on the case of Massachusetts v. Mellon.” 
In that case the Court dismissed bills of a State and of a 
taxpayer questioning the constitutionality of an Act” 
which offered federal aid to the States for the purpose of 
reducing infant mortality. The Act provided for appro- 


58 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 (1923). 
59 42 Strat. 224 (1921), 18 U. S. C. §77 (1934). 
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priations out of the general revenues. The taxpayer ob- 
jected to having her tax money used for this purpose. The 
Court held that a federal taxpayer’s “interest in the mon- 
eys of the Treasury — partly realized from taxation and 
partly from other sources — is shared with millions of 
others, is comparatively minute and indeterminable, and 
the effect upon future taxation, of any payment out of 
the funds, so remote, fluctuating and uncertain, that no 
basis is afforded for an appeal to the preventive powers 
of a court of equity.” * ‘The Court pointed out that the 
mere suggestion that individual taxpayers could question 
any and every federal appropriation was unthinkable. 
The result of this decision seems to be that the power of 
Congress to appropriate monies even for unconstitutional 
purposes is subject to no judicial check if the appropria- 
tion is made out of the general revenue. This is pre- 
sumably the theory upon which Congress split the Rail- 
road Retirement Act,” held unconstitutional last June,” 
into two Acts,” one granting pensions and the other levy- 
ing taxes. Under Massachusetts v. Mellon the railroads 
cannot attack the pensions. Under other decisions, to be 
discussed later in another connection, they cannot attack 
a tax measure, no matter how regulatory it may in fact be, 
if on its face it is purely a revenue measure and nothing 
more. It remains to be seen whether the Supreme Court 
will permit this stratagem to work. 

Why Congress did not do the same thing with the Agri- 
cultural Adjustment Act is not known. Since it was not 
done, the Government will have some difficulty in bring- 
ing the Act within the principle of Massachusetts v. Mel- 


60 Massachusetts v. Mellon, supra note 58, at 487, 43 Sup. Ct. at 601, 67 L. 
ed. at 1085. 

6148 Strat. 1283 (1934), 45 U. S. C. §201 (1934). 

62 Railroad Retirement Board vy. Alton Railroad Co., 295 U. S. 330, 55 Sup. 
Ct. 758, 79 L. ed. (adv. op.) 803 (1935). The Court held that certain pro- 
visions of the Act violated the Fifth Amendment, and that the establishment of 
a retirement and pension system was not a regulation of interstate commerce 
within the meaning of the Constitution. 

63 Railroad Retirement Act of 1935, Pub. Law No. 399, 74th Congress, and 
Railroad Pay-roll Tax Act, (1935) Pub. Law No. 400, 74th Congress. 
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lon. The taxpayer insists that his interest is not minute 
or indeterminable, for unless there are to be rental and 
benefit payments, there are to be no taxes. And the tax 
monies are appropriated, even before collection, for the 
purposes enumerated in Section 12. The government 
also points to Section 12, to show that other uses of the 
monies are possible, and says further that the revenues 
are no less a part of the public funds because they have 
been already covered by appropriations.“ 

A decision for the government on this point would ob- 
viate the necessity for discussing the purposes of the Act, 
but such a decision is unlikely. 


IV. PRIMARY PURPOSE OF THE LAW: TO RAISE REVENUE 
OR TO REGULATE LOCAL AGRICULTURAL PRODUCTION 


The Court is expected to pay a good deal of attention 
to the charges that the Act violates the Fifth and Tenth 
Amendments to the Constitution. Has Congress, in the 
exercise of its granted powers of taxation and control over 
interstate commerce, gone beyond the bounds set by other 
parts of the Constitution? 

The taxpayer contends that the Act encroaches upon the 
powers reserved to the states, in that its evident purpose 
is to control production in the states. The government’s 
answer is twofold. It says, first, that there is no regula- 
tion, because there is no coercion; and, second, that the 
courts will not question any enactment which on its face 
is a genuine revenue measure, even though its effect may 
be regulatory. 

No one can deny that the Act was intended to affect 
the production of agricultural commodities. The Act 
specifically says so.” But Congress did not attempt to 
force farmers to reduce their crops, and, according to the 
government’s argument, coercion is the sine qua non of 


ass v. Jackson, 260 U. S. 12, 15, 43 Sup. Ct. 1, 2, 67 L. ed. 102, 104 
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regulation. The Statute attacked in Massachusetts v. 
Mellon offered federal funds to states which wished to 
codperate with the nation. The State objected that that 
Act imposed upon it an unconstitutional option either to 
yield to the federal government a part of its reserved 
rights or to lose the share which it would otherwise be en- 
titled to receive of the monies appropriated. The Court 
held that “the powers of the state are not invaded, since 
the statute imposes no obligation.” * Inasmuch as the 
powers reserved in the Tenth Amendment are reserved to 
the states or to the people, and since the states have not 
attempted to regulate agricultural production, the same 
rule might well be held to apply to the Hoosac and sim- 
ilar cases. 

1. Attempt at distinction in the prior decisions. The 
taxing acts of Congress which the Supreme Court has 
held to be unconstitutional because they were regulatory 
of matters outside Congress’ control have been measures 
in which the regulation was aimed at the parties taxed.” 
Thus, in the Child Labor Tax case,” the aim of Congress 
in passing the Act was said to be to regulate employers of 
child labor. The “tax” was in reality a penalty designed 
to make the employment of children so expensive as to be 
impracticable. The Statute showed its penal character 
on its face in its provisions for inspections by the Depart- 
ment of Labor and for abatement of the tax in the absence 
of scienter, etc. Other tax statutes designed to regulate or 
drive out of existence businesses considered undesirable 
by Congress have been upheld. Congress taxed the cir- 
culation of State bank notes, with the object and result of 
driving them out of circulation.” It taxed yellow oleo- 
margarine severely, hoping to destroy the business and to 


a + ecm v. Mellon, supra note 58, at 480, 43 Sup. Ct. at 598, 67 L. 
. at 4 
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a large extent succeeding.” It placed a tax on opium de- 
signed to enable the federal government to regulate the 
sale of the drug.” All these taxes were upheld by the 
Court on the ground that they were undoubtedly revenue 
measures within the power of Congress to enact.” If the 
taxes were unduly burdensome, the taxpayer could appeal 
to his Congressman, but not to the courts." The Acts 
could not be declared invalid because a motive other than 
taxation might have contributed to their passage.” 

The Agricultural Adjustment Act does not fit into 
either of the above classes of cases. The taxing provisions 
are intended to produce, and do produce, large amounts 
of revenue. The tax is not a penalty, it does not seek to 
regulate processing, and its purpose would fail if it should 
cause processing to cease. Thus it differs from the Acts 
considered in Bailey v. Drexel Furniture Co.” and Hill 
v. Wallace."* On the other hand, the intent to regulate 
agricultural production appears on its face, and the reg- 
ulation would be impossible without money, which the 
taxes are obviously intended to provide. The distinctions 
drawn by the Court in the cases discussed above seem 
rather tenuous. If any principle can be deduced from 
them, perhaps it would be this: the Court is extremely 
reluctant to invalidate a tax, but if the taxing Act is ob- 
viously unconstitutional on its face, the Court cannot 
avoid saying so. 

To the Circuit Court of Appeals of the First Circuit, 
the Agricultural Adjustment Act is obviously unconstitu- 
tional: “Congress at the outset has attempted to invade a 


wa v. United States, 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 


) 

(191 _ States v. Doremus, 249 U. S. 86, 39 Sup. Ct. 214, 63 L. ed. 493 
72 Patton v. Brady, 184 U. S. 608, 619, 22 Sup. Ct. 493, 499, 46 L. ed. 713, 719 
Sr : * my tad v. United States, supra note 70, at 60, 24 Sup. Ct. at 779, 

bi Vearie ie v. Fenno, supra note 69, at 548, 19 L. ed. at 488 

ee v. United States, supra note 70, at 59, 24 Sup. Ct. at 778, 49 L. ed. 
at 

75 Supra note 67. 

76 Ibid. 
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field over which it has no control.” That Court’s posi- 
tion seems to be that, given such a start, the legislation is 
bound to be unconstitutional, whether the regulation be 
accomplished by coercion or by persuasion. 

The Supreme Court’s aversion to calling tax statutes 
unconstitutional may not prevent its doing so when the 
taxes to be levied and the appropriation of the proceeds 
thereof are provided for in the same Act. Theoretically, 
the treasury would suffer no net loss upon the invalidation 
of such an Act. Deference to realities, however, requires 
recognition of the hard fact that the treasury has already 
advanced large sums in anticipation of collections, and 
recognition of the staggering problem presented by the 
billion dollars already collected and spent. 

2. Taxing for the general welfare. The Circuit Court, 
in its Hoosac opinion, said: “The issue is not, as the gov- 
ernment contends, whether Congress can appropriate 
funds raised by general taxation for any purpose deemed 
by Congress in furtherance of the ‘general welfare,’ but 


whether Congress has any power to control or regulate 
matters left to the states and lay a special tax for that pur- 


” 78 


pose. The government, nevertheless, has not aban- 
doned attempts to justify the expenditures under the Act 
by referring them to the general welfare clause” of the 
Constitution. The Supreme Court has always avoided 
saying what the welfare clause means, and if it should up- 
hold the AAA as legislation for the general welfare, the 
Hoosac case would on that ground alone attain landmark 
stature in Constitutional history. The general welfare 
clause, having never been interpreted by the Court, is in 
the opinion of many people a fruitful field for expansion, 
offering opportunities for activities which would other- 
wise be impossible without constitutional amendments. 
But the Court may continue to evade it as it has in the past. 
77 Butler v. United States, supra note 4, at 7. 


78 Ibid. 
79 Unitep States ConstituTIon, Art. 1, Sec. 8, Clause 1. 
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In the Pacific Railway Cases* the Court avoided con- 
sideration of the general welfare clause by upholding the 
Act in question as a proper exercise of the commerce, 
posts, and war powers. 

When the annexation by eminent domain of the battle- 
field of Gettysburg was opposed, the Court said that the 
preservation of the battlefield was “closely connected with 
the welfare of the Republic itself.” It did not say that 
the welfare clause authorized Congress’ action, however. 
On the contrary, it said, “The power to condemn for this 
purpose need not be plainly and unmistakably deduced 
from any one of the particularly specified powers. Any 
number of these powers may be grouped together, and an 
inference from them all may be drawn that the power 
claimed has been conferred.” ® 

In Arizona v. California, the Court refused to question 
the motives of Congress in authorizing the construction of 
Boulder Dam.” Congress has stated its purpose as im- 
provement of navigation, though the dam actually ob- 
structs navigation. 

The Court upheld, as a valid exercise of the banking 
power, an Act™ creating the Federal Land Banks and 
Joint Stock Land Banks, and ignored an elaborate brief 
on the general welfare clause prepared by counsel, Mr. 
Hughes, now Chief Justice of the United States.” 

In Massachusetts vy. Mellon the court brushed aside the 
question of general welfare and decided the issue on juris- 
dictional grounds.” 

Legislation probably difficult to justify on any ground 
except general welfare, has been enacted by Congress 
from the earliest days of the government, and the quan- 
tity of legislation of this character has increased rapidly 


80127 U. S. 1, 8 Sup. Ct. 1073, 32 L. ed. 150 (1888). 

81 United States v. ettysburg Electric Ry. Co., 160 U. S. 668, 683, 16 Sup. 
Ct. 427, 430, 40 L. ed. 576, 582 (1896 

82 283 U. S. 423, 51 Sup. Ct. we J L. ed. ue (1931). 

83 39 Srat. 360 (1916), 12 U. S. C. § 641 (19 

84 Smith v. Kansas City Title & Trust Co., 385 U. S. 180, 41 Sup. Ct. 243, 
65 L. ed. 577 (1921). 

85 Supra note 58. 
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during the present century. Practically all of the activi- 
ties of the Department of Agriculture are examples of 
this development. Congress has forgotten that such ex- 
penditures were ever subject to constitutional doubts. 
Since most of these legislative acts cannot be the subject 
of litigation, and since the Court finds other ways to jus- 
tify the few which do come before it, Congress need con- 
sider only the action of the people at the polls. Mr. Cor- 
win, in his book, The Twilight of the Supreme Court, 
suggests that the Court hoped that Massachusetts v. Mel- 
lon would be the last it would hear of the welfare clause.” 
But the Court will probably hear a great deal about it in 
the Hoosac case. There is a possibility, indeed, that the 
Chief Justice’s old brief may be cited. The government 
can hardly afford to omit a discussion of general welfare, 
because the economic benefits of the AAA are the chief 
arguments in its favor. The economic material supplied 
by the Department of Agriculture will probably be used 
by the government, to show not only the need which 
existed in 1933 for the legislation, but also the relation of 
the AAA to whatever recovery there has been both in 
agriculture and in industry.” The government thus 
hopes to show that the Act was not aimed at regulation of 
intrastate matters, but at national recovery, and that it 
was not legislation taking money from one class and giv- 
ing it to another, but an expenditure for the general 
welfare. 


V. CLAIMED VIOLATION OF THE FIFTH AMENDMENT 


A question closely allied with those already considered 
is whether or not the Act violates the Fifth Amendment. 


86 CorwIN, THE TWILIGHT OF THE SUPREME Court (1934) 175. 


87 For an explanation of the economic bases and results of the AAA, see: 
THE AGRICULTURE OvuTLooK for 1932, 1933, 1934, and 1935 (the yearly reports 
of the Bureau of Agricultural Economics); BEAN AND CHEW, ECONOMIC 
TrENDS AFFECTING AGRICULTURE (1933); EzEKIEL AND BEAN, ECONOMIC 
BASES FOR THE AGRICULTORAL ADJUSTMENT Act (1933); THE AGRICULTURAL 
ADJUSTMENT Act AND Its OpeErATION (1933, revised 1934); AGRICULTURAL 
ADJUSTMENT IN 1934 (1934); JonmNson and ALEXANDER, THE COLLAPSE OF 
Cotton TENANCY (University of North Carolina Press, 1935). 







68 THE GEORGE WASHINGTON LAW REVIEW 


The Court, through Justice Roberts, said in Nebbia v. 
New York, referring to the due process clauses of both 
the Fifth and the Fourteenth Amendments, “. . . the 
guaranty of due process, as has often been held, demands 
only that the law shall not be unreasonable, arbitrary, or 
capricious, and that the means selected shall have a real 
and substantial relation to the object sought to be at- 
tained.” * 

Congress, in the Agricultural Adjustment Act, declared 
agriculture to be affected with a public interest,” re- 
viewed the situation as to agricultural prices,” and an- 
nounced its purpose to bring these prices to “parity,” ” 
by means outlined in the Act. It did not attempt to fix 
prices, but its purpose was to raise them to the point 
where they would bear the same relation to industrial 
prices as they did in the base period.” Congress further 
expressed a purpose to raise revenue.” 

The declaration of affectation with a public interest, 
and the supposedly consequent power of regulation, are 
not likely to be of much importance. If the Court finds 
that the Act is regulatory, it can hardly help deciding 
that the regulation is outside the power of Congress, not 
because of lack of public interest, but because of the limi- 
tations imposed by the Tenth Amendment. The purpose 
of the Act is important chiefly in connection with the va- 
lidity of the tax provisions. It should be observed, how- 
ever, that the means provided in the Act must have had 


88 Nebbia v. New York, 291 U. S. 502, 525, 54 Sup. Ct. 505, 510, 78 L. ed. 
940, 950 (1934). 

89 Supra note 5, Sec. 1—“The present acute economic emergency being in 
part the consequence of a severe and increasing disparity between the prices 
of agricultural and other commodities, which disparity has largely destroyed 
the purchasing power of farmers for industrial products, has broken down the 
orderly exchange of commodities, and has seriously impaired the agricultural 
assets supporting the national credit structure, it is hereby declared that these 
conditions in the basic industry of agriculture have affected transactions in 
agricultural commodities with a national public interest, have burdened and 
obstructed the normal currents of commerce in such commodities, and render 
imperative the immediate enactment of Title I of this Act.” 

90 [bid. 


91 Jd. Sec. 2 (1). 
92 Tbid. 
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some relation to its purposes, if they have raised agricul- 
tural prices and have produced revenue. 

The taxpayer considers that the selection of some com- 
modities for taxation, and not others, is arbitrary. The 
Court has often held that Congress may make any reason- 
able classification of articles to be taxed “ so long as it is 
based on a practical, and not on an unnatural distinction.” 
The same may be said of Congress’ power to select a par- 
ticular use of an article for taxation, as it has here selected 
processing. The rate of tax is within the sole discretion 
of the legislative branch.” 

The tax is measured by the amount of goods processed. 
The government contends that this shows that the tax has 
a relation to the taxpayer’s business. 

If the Act should be held to be a valid revenue meas- 
ure, the last contention of the taxpayer under the Fifth 
Amendment would fail. This contention is that the Act 
provides for the taking of property from one class and 
giving it to another; that it is for a private, not a public, 
purpose.” A tax may be valid though it bears particularly 
on one class.*° And all taxes are collected from individ- 
uals and paid out, usually for a quid pro quo, to other 
individuals, although usually the taxpayer cannot trace his 
money as clearly as he can here. Defenders of the AAA 
are fond of drawing an analogy between the processing 
taxes and the protective tariff. Duties are paid by im- 
porters or their customers, and the benefit goes to domestic 
manufacturers, yet of all the objections that have been 
raised against protective tariffs, the one most rarely heard 
is that this old American institution is unconstitutional. 


84 McCray v. United States, supra note 70; Flint v. Stone Tracy Co., 220 
U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 (1911). 

85 Nicol v. Ames, 173 U. S. 509, 19 Sup. Ct. 522, 43 L. ed. 786 (1899). 

96 McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed. 579 (U. S. 1819); Veazie 
Bank vy. Fenno, supra note 69, at 548, 19 L. ed. at 488; McCray v. U. S.,, 
supra note 70, at 59, 24 Sup. Ct. at 778, 49 L. ed. at 97; Magnano v. Hamilton, 
292 U. S. 40, 45, 54 Sup. Ct. 599, 602, 78 L. ed. 1109, 1114 (1934). 

87 For a discussion of the processing tax as a public purpose, see: Note 
(1934) 2 Geo. Wasu. L. Rev. 505. 

98 Veazie Bank v. Fenno, supra note 69. 
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The analogy would be closer, however, if the farmers re- 
ceived benefits from the price rise alone, and not from 
rental and benefit payments, which seem to the processors 
to pass to the farmers almost directly from the processors’ 
pockets. Yet if the Act is for a public purpose, it is truly 
a tax measure, and the processors have no ground for com- 
plaint. 

The District Court found that the Act did not contra- 
vene the Fifth Amendment.” The Circuit Court of Ap- 
peals did not discuss the point. 7 


VI. NATURE OF THE TAXES LEVIED 


The Circuit Court of Appeals also omitted any discus- 
sion of the nature of the taxes. The taxpayer says that 
the taxes are direct and not apportioned ;’” or if excises, 
are not uniform. No definition of “direct” taxes has been 
laid down by the Supreme Court, but certain taxes have 
been held to be direct; for instance, taxes on polls, on 
real estate, on rent and income from real estate, and on 
income from personalty.*” A tax on personalty, however, 
is direct only when the tax is on the ownership of per- 
sonalty, as distinguished from the incidents of ownership. 
The processing tax is a tax on “the first domestic process- 
ing of the commodity,” and is to be paid by the proces- 
sor.” In the light of the decisions, it is difficult to see how 
it can be called a direct tax. In Nicol v. Ames, the tax- 
payer asserted that a tax upon sales at business exchanges, 
measured by the value of the thing sold, was a direct tax. 
But the Court held it to be a valid excise; it was not a 
tax on the property, but a tax on the privilege of selling 
at the exchange.** In Knowlton v. Moore, the Court up- 

99 Franklin Process Co. v. Hoosac Mills Corp., supra note 2. 

100 The Unitep States Constitution (Art. I, Sec. 9, Clause 4) forbids 
Congress to lay direct taxes unless they are apportioned among the states ac- 
cording to the census. Apportionment is usually impossible. Hence, to call a 
tax “direct” is almost the equivalent of saying that it is unconstitutional. 

101 Pollock v. Farmers Loan and Trust Co., 157 U. S. 429, 158 U. S. 601, 15 
Sup. Ct. 673, 912, 39 L. ed. 759, 1108 (1895). 
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held, as an excise, a succession tax on legacies or distribu- 
tive shares of personalty passing at death. It decided 
in Scholey v. Rew that inheritance taxes are not direct.’” 
In Bromley v. McCaughn the Court said: “This Court 
has consistently held, almost from the foundation of the 
government, that a tax imposed on a particular use of 
property or the exercise of a single power over property 
incidental to ownership, is an excise which need not be 
apportioned.” **° In Patton v. Brady the Supreme Court 
upheld an increase of a tax levied on the manufacture or 
sale or removal for consumption or use of tobacco, and 
approved the imposition of a part of the increase in tax 
upon tobacco which had been removed from the place of 
manufacture before passage of the act and had paid the 
old tax, but was still held for sale.” The Court said, of 
the tax on tobacco in the hands of the dealer, “. . . it is 
not a tax on property as such, but upon certain kinds of 
property, having reference to their origin and their in- 
tended use.” ** 

The taxpayer, in the Hoosac case, attempts to distin- 
guish Patton v. Brady, on the ground of a difference in 
the nature of the commodities involved and on the ground 
that that case dealt with an increase of an old tax, not the 
imposition of anew one. The differentiation seems, how- 
ever, to be without foundation, considering the broad lan- 
guage in Patton v. Brady. 

There is more room for doubt as to the nature of the 
floor stocks tax. The Act provides for a tax, equal to the 
current processing tax, on goods held for sale or other 
disposition when the tax goes into effect, the tax to be paid 
when the sale or other disposition is made.*” Provision 


104 178 U. S. 41, 20 Sup. Ct. 747, os kg 969 (1900). 

105 23 Wall. 331, 23 L. ed. 99 (U.S 

106 280 U. S. 124, 50 Sup. Ct. 46, 74 L eC 226 (1929). 

107 Patton v. Brady, supra note 72. 

108 Jd. at 619, 22 Sup. Ct. at 497, 46 L. ed. at 719. 

108 Supra note 5, Sec. 16 (a).—“Upon the sale or other disposition of any 
article processed wholly or in chief value from any commodity with respect 
to which a processing tax is to be levied, that on the date the tax first takes 
effect or wholly terminates with respect to the commodity, is held for sale or 
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is also made for a refund of taxes on floor stocks held 
when the tax terminates and on goods exported. The 
District Court held in the Hoosac case that the floor stocks 
tax is a sales tax, since it takes effect only on sale of the 
commodity.*° The Hoosac receivers insist that a tax on 
the only use which can be made of a commodity (here, 
“sale or other disposition”) is in reality a tax on the com- 
modity itself. They rely on Dawson v. Kentucky Distil- 
leries Co., in which the Court held invalid a tax on liquor 
at the time it was taken out of bond to be sold. The 
government opposes to this the case of Veazie Bank v. 
Fenno, in which the Court upheld a tax on the circulation 
of bank notes, though the only gainful use of bank notes 
is circulation.”* Neither case is controlling. Under the 
facts of the Distilleries case, distillers were required to 
put their liquor in bond and could not get it out without 
paying the tax. In the Bank case, the power of Congress 
over banking was also involved. 

The government attempts to justify the floor stocks 
taxes, not only as valid excises in themselves, but as aux- 
iliary to the processing taxes. The argument is that with- 
out floor stocks taxes, evasion of the processing taxes 
would be easy, and injustices would occur. The govern- 
ment has collected a number of cases illustrative of the 
principle that a measure may be valid as reasonably neces- 
sary and proper to the exercise of some power of Con- 
gress, even though standing alone its constitutionality 
might be subject to some doubt. One such case is Tyler v. 


other disposition (including articles in transit) by any person, there shall be 
made a tax adjustment as follows: 

“(1)—Whenever the processing tax first takes effect, there shall be levied, 
assessed, and collected a tax to be paid by such person equivalent to the amount 
of the processing tax which would be payable with respect to the commodity 
from which processed if the processing had occurred on such date. 

“(2)—Whenever the processing tax is wholly terminated, there shall be re- 
funded to such person a sum (or if it has not been paid, the tax shall be 
abated) in an amount equivalent to the processing tax with respect to the 
commodity from which processed.” 


110 Franklin Process Co. v. Hoosac Mills Corp., supra note 2. 
111255 U. S. 288, 41 Sup. Ct. 272, 65 L. ed. 638 (1921). 
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United States, in which the Court held that there might 
be included in the gross estate the value of property held 
as tenants by the entirety even though there was no trans- 
fer within the estate tax law.’ The Court said: “The 
evident and legitimate aim of Congress was to prevent an 
avoidance . . . of the estate tax . . . the provision under 
review is an adjunct of the general scheme of taxation of 
which it is a part. . .,” * citing Taft v. Bowers, a sim- 
ilar case.**° 

If the processing taxes are not direct, they need not be 
apportioned, but they must be uniform."° According to 
decisions of the Court, the uniformity meant is geograph- 
ical, and not intrinsic uniformity.’ The taxpayers cite, 
as evidence of lack of uniformity, the provision of the Act 
which permits the Secretary to exclude from the opera- 
tion of the Act “any regional or market classification, type 
or grade of a basic commodity.” ** They interpret “re- 
gional” in a geographical sense and contend that under 
this provision the Secretary could impose one rate of tax 
on Georgia cotton and another on South Carolina cotton. 
It seems clear, however, that “regional” as used in the Act 
is descriptive of species or varieties of the commodity, not 
of the localities where the commodities were grown. The 
Secretary has not acted under this provision, a fact which 
renders the taxpayers’ objection somewhat premature. 
138 281 U. S. 497, 50 Sup. Ct. 356, 74 L. ed. 991 (1930). 
114 Jd. at 505, 50 Sup. Ct. at 359, 74 L. ed. at 999. 
115 278 U. S. 470, 482, 49 Sup. Ct. 199, 73 L. ed. 460 (1929). 


116 Unitep States Constitution, Art. I, Sec. 8, Clause 1. 

117 Head Money Cases, 112 U. S. 580, 594, sub nom. Edye v. Robertson, 5 
Sup. Ct. 247, 252, 28 L. ed. 798, 802 (1884); Knowlton v. Moore, supra note 
104, at 106, 20 Sup. Ct. at 772, 44 L. ed. at 995; Patton v. Brady, supra note 
72, at 622, 22 Sup. Ct. at 498, 46 L. ed. at 720. 

118 Supra note 5, Sec. 11.—‘‘As used in this title, the term “basic agricultural 
commodity” means wheat, cotton, field corn, hogs, rice, tobacco, and milk and 
its products, and any regional or market classification, type, or grade thereof; 
but the Secretary of Agriculture shall exclude from the operation of the pro- 
visions of this title, during any period, any such commodity or classification, 
type, or grade thereof if he finds, upon investigation at any time and after 
due notice and opportunity for hearing to interested parties, that the condi- 
tions of production, marketing, and consumption are such that during such 
period this title cannot be effectively administered to the end of effectuating 
the declared policy with respect to such commodity or classification, type, or 
grade thereof.” 
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Even if the provision meant what the taxpayers say it 
means, the Court will not anticipate an unconstitutional 
act on the part of an administrative officer.” 


VII. ATTEMPTED RATIFICATION OF THE TAXES IMPOSED 


This finishes the list of constitutional objections to the 
Agricultural Adjustment Act which were made in the 
courts below. The Supreme Court will hear argument 
on an additional point, since the government believes that 
one of the subsections added to the Act by the amendments 
of August, 1935, is applicable. The amendments were 
adopted after the Circuit Court decision, but prior to the 
granting of the writ of certiorari. The subsection in ques- 
tion provides that taxes imposed under the Act prior to 
the adoption of the amendment are “legalized and rati- 
fied and confirmed as fully to all intents and purposes as 
if each such tax had been made effective and the rate 
thereof fixed specifically by prior Act of Congress.” 
Congress thus attempts to cure the delegation of legisla- 
tive power, in case the delegation should be held uncon- 
stitutional. The ratification will be useful, of course, only 
if the Court finds that the Act would be constitutional 
except for the delegation. In that event it will have to 
decide whether Congress can cure the delegation in this 
manner. 

The government does not attempt to say that Congress 

119 Hicklin vy. Coney, 290 U. S. 169, 172-3, 54 Sup. Ct. 142, 144, 78 L. ed. 
247, 250 (1933). 

120 Public Law No. 320, 74th Congress, approved August 24, 1935, Sec. 
21 (b).—“The taxes imposed under this title, as determined, prescribed, pro- 
claimed and made effective by the proclamations and certificates of the Secre- 
tary of Agriculture or of the President and by the regulations of the Secretary 
with the approval of the President prior to the date of the adoption of this 
amendment, are hereby legalized and ratified, and the assessment, levy, collec- 
tion, and accrual of all such taxes (together with penalties and interest with 
respect thereto) prior to said date are hereby legalized and ratified and con- 
firmed as fully to all intents and purposes as if each such tax had been made 
effective and the rate thereof fixed specifically by prior Act of Congress. All 
such taxes which have accrued and remain unpaid on the date of the adoption 
of this amendment shall be assessed and collected pursuant to section 19, and 
to the provisions of law made applicable thereby. Nothing in this section shall 
be construed to import illegality to any act, determination, proclamation, cer- 


tificate, or regulation of the Secretary of Agriculture or of the President done 
or made prior to the date of the adoption of this amendment.” 
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can ratify an act which it could not constitutionally per- 
form. Its argument seems to be this: Congress has not 
attempted to ratify the delegation, for the delegation was 
its own act and one cannot ratify one’s own act. It has 
ratified the acts of the Secretaries of Agriculture and the 
Treasury in assessing and collecting certain taxes. Con- 
gress could have authorized these assessments and collec- 
tions, but the form of its authorization was faulty. The 
Secretaries under color of authority proceeded to act. 
Then Congress adopted as its own, not the faulty author- 


ization, but the acts which it could have performed in the 
first place. 


The chief authority for the government’s position is 
found in United States v. Heinszen & Co. In that 
case, the President, as Commander in Chief, imposed 
tariff duties on the Philippine Islands before the ratifica- 
tion of the treaty of peace. With the ratification of the 
treaty, the President’s authority ceased, and that of Con- 
gress began. Congress did not enact any tariff legislation 
for the Islands, however, and the customs officials con- 
tinued to collect the duties as fixed by the President. Per- 
sons who paid the duties during this period brought suit 
for refunds on the ground that there was no authority for 
the collections. It was held that they were entitled to do 
so. Later Congress passed an act purporting to ratify the 
assessment and collection of the duties. The taxpayers 
contended that the act violated the Fifth Amendment. 
The Supreme Court held that it did not take property 
without due process of law. It said that Congress had had 
power to authorize the assessments and collections at the 
time they occurred; it had power to authorize them at 
the time of the ratifying statute; and, at the time the 
goods were brought in, there was a tariff in existence 
under which duties were exacted in the name of the 
United States. Therefore, under the principles of the 


121 206 U. S. 370, 27 Sup. Ct. 742, 51 L. ed. 1098 (1907). 
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law of agency, the ratification validated the assessments 
and collections ab initio, and the taxpayers had no cause 
of action. 

The taxpayers contended that the act imposed tariff 
duties retroactively. Of this contention the Court said: 
“Tt entirely disregards the important consideration that 
although the duties were illegally exacted the illegality 
was not the result of an inherent want of power in the 
United States to have authorized the imposition of the 
duties, but simply arose from the failure to delegate to 
the official the authority essential to give immediate va- 
lidity to his conduct in enforcing the payment of the 
duties.” *” 

One of the District Courts, in another processing tax 
case, distinguished the Heinszen case from the one before 
it, on these grounds: “Congress lawfully could have dele- 
gated to the President the power to legislate as to tariff 
rates for the insular possession of the United States. . . 
but it could not lawfully delegate to the Secretary of Agri- 
culture the power to legislate (including the power to fix 
taxing rates) for the United States. Therefore, since the 
power of ratification by Congress is governed by the law 
of agency, it cannot legalize taxing rates which, in the 
first instance, it could not have authorized the Secretary 
to fix.” 123 

A further distinction might be suggested. In the 
Heinszen case and cases following it the question before 
the Court was not specifically one of delegation. The 
facts before it were that acts had been done in the name 
of the nation or of a state; the acts had not been author- 
ized by the legislative branch but could have been; the 
legislative branch then ratified the acts. The Court on 
these facts held that the ratification did not deprive the 
taxpayers of property without due process of law. Never- 
theless, in theory there was a delegation, if only by the 


122 Jd. at 385, 27 Sup. Ct. at 746, 51 L. ed. at 1103. 
128 Larabee Flour Mills Co. v. Nee, not reported (W. D. Mo. Oct. 10, 1935). 
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silence of Congress. In strict logic the problem is the 
same in those cases as in the Hoosac case. 

Strict logic, however, is not necessarily good law. 
Whether or not a purely logical distinction could be 
worked out, it is not difficult to see a distinction between 
the two sets of facts and between the attitude and intent 
of Congress in dealing with those facts. In passing the 
ratifying act tested in the Heinszen case, Congress was 
attempting to correct its unintentional omission to provide 
tariff duties. In the Agricultural Adjustment Act it at- 
tempted to confer upon the Secretary a power which 
under the Constitution is exclusively its own. (The 
Court must so hold if the question of ratification is to 
come up.) ‘Then it attempted to correct its unconstitu- 
tional act by “ratifying” the unconstitutional acts of the 
Secretary. 

The Supreme Court has cited the Heinszen case with 
approval in later cases."** The type of factual situation 
which it had in mind, however, is illustrated by its state- 
ment that, “. . . the power (of the legislature to ratify 
that which it could have originally authorized) is neces- 
sary that government may not be defeated by omissions 
or inaccuracies in the exercise of functions necessary to 
its administration.” **° To call Congress’ intentional 
abandonment of a legislative function an “omission” or 
“inaccuracy” would be going far. 

What the Court will do with the Hoosac case is of 
course impossible to forecast. But it seems probable that 
the ratifying section of the amendments will be of little 
real importance. If the Court upholds the delegation, 
the amendment is superfluous; if it holds the delegation 
to be unconstitutional, it will probably not permit the un- 
constitutionality to be cured in so high-handed a manner. 
A holding that the original delegation was good would 


124 Charlotte Harbor & Northern Ry. Co. v. Welles, 260 U. S. 8, 43 Sup. 
Ct. 3, 67 L. ed. 99 (1922). 


125 Jd, at 11-12, 43 Sup. Ct. at 4, 67 L. ed. at 102. 
6 
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not be a great departure from earlier cases. But a hold- 
ing that Congress can cure an illegal delegation by ratify- 
ing the acts done by the delegate might set a precedent 
which would embarrass the Court in later years. 

Except for the subsection discussed above, which con- 
tains the ratification of the taxes, the 1935 Amendments 
to the Agricultural Adjustment Act have no bearing on 
the Hoosac case. Other subsections are of great impor- 
tance in hundreds of other processing tax suits, however. 
These suits, although the majority of them have not gone 
beyond the District Courts as yet, have had an interesting 
history and have given rise to what seems to be some new 
developments in the law. Only a brief survey of this field 
will be presented here; a more intensive consideration of 
these cases appears in a following note, 44A Processing 
Tax Litigation. 


VIII. SURVEY OF OTHER PROCESSING TAX LITIGATION 


Processing tax suits may be divided into three classes: 
(1) Suits originating in receivership, bankruptcy, or pro- 
bate and administration proceedings. The Hoosac case 
is in this class. (2) Suits to enjoin the collection of the 
taxes or for declaratory judgments of the Act’s unconsti- 
tutionality. This class includes the great majority of the 
suits. (3) Suits for tax refunds, a small group. 

Injunction and declaratory judgment suits began in- 
creasing rapidly after the Schechter decision. Section 
3224 of the Revised Statutes forbids the use of injunctions 
to delay tax collections. The prohibition on its face is 
absolute, but the Supreme Court has held that the statute 
did not apply where there were extraordinary reasons for 
granting equitable relief.*° The factual situation upon 
which the decision most often cited was based was this: 
A tax was sought to be collected on articles not really cov- 
ered by the taxing act, and payment of the tax would have 


126 Miller v. Nut Margarine Co., 284 U. S. 498, 52 Sup. Ct. 260, 76 L. ed. 
422 (1932). 
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ruined the taxpayer’s business; further, the taxpayer had 
built up the business after being assured by the Collector 
of Internal Revenue that the tax would not apply to his 
product. The reasons for making an exception to R. S. 
3224 were good under those facts, but the diminution of 
the force of the statute has had unfortunate results. 

Although some District Courts felt that R. S. 3224 de- 
nied them jurisdiction to enjoin collection of processing 
taxes,’ the majority of them found excuses for ignoring 
the section.*** The new Federal Declaratory Judgment 
Act of 1934'* was invoked in many cases. Some Courts 
felt that it should not apply to revenue measures,**’ while 
others assumed jurisdiction under it.*** A few courts 
which denied injunctions rendered declaratory judgments 
that the Act was unconstitutional.” ‘This did not pro- 
hibit collection of the tax, but could not help influencing 
the collector, who faced the possibility of being denied a 
certificate of probable cause, and thus being personally 
liable, if the tax were later held invalid.** 

As the summer advanced, and the majority of the cases 
were going against the government, Congress became 
alarmed and began to consider possible remedies. At one 
time there was a bill under consideration which would 
have denied all rights to tax refunds. The mere pendency 
of this bill in Congress had extraordinary results. Courts 
all over the country began to grant injunctions because the 





127 For example: Larabee Flour Mills Co. v. Nee, 2 U. S. LAw WEEK 
1044 (W. D. Mo. June 24, 1935) ; La Croix v. United States, 2 U. S. Law WEEK 
1104 (W. D. Tenn. July 27, 1935); Merkel, Inc., v. Rasquin, 3 U. S. Law 
WEEK 66 (E. D. N. Y. Sept. 5, 1935); Fisher Flouring Mills v. Vierhus, 3 
U. S. Law WEEK 7 (C. C. A. 9th August, 1935). 

128 For example: Inland Milling Co. v. Huston, 2 U. S. LAw Weex 1091 
(S. D. Iowa July 25, 1935); Gebelein v. Milbourne, 2 U. S. Law WEeExk 1117 
(D. Md. August 20, 1935); New Jersey Flour Mills Co. v. Duffy, 2 U. S. 
Law WEEK 1129 (D. N. J. July 19, 1935). 

129 48 Strat. 955 (1934), 28 U. S. C. §400 (1934). 

130 For example: Fisher Flouring Mills v. Vierhus, 2 U. S. LAW WEEK 
= (W. D. Wash. July 11, 1935); Inland Milling Co. v. Huston, supra note 


131 For example: F. G. Vogt & Sons, Inc., v. Rothensies, 2 U. S. Law 
WEEK 1065 (E. D. Pa. July 17, 1935). 
132 [bid. 
133 [bid. 
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taxpayers’ legal remedy was threatened.*** Only a few 
considered that it was not for them to anticipate legisla- 
tion ;*** the fact that so few of them took this stand is one 


of the most remarkable features of the whole processing 
tax situation. 


The threatened amendment was not adopted. It was 
supplanted by a subsection which permits suits for re- 
funds, but places on the taxpayer, as a condition of re- 
covery, the burden of proving that he has not passed the 
tax on to his customers or back to the producers.*** An- 
other subsection forcefully reénacts, as to subsequent col- 
lections, the provisions of R. S. 3224, and prohibits the 
use of declaratory judgments in connection with process- 
ing and other taxes under the Act.’ 


184 For example: J. T. McMillan Co. v. Landry, 2 U. S. Law Werk 1064 
(D. Minn. July 11, 1935) ; Washburn Crosby Co. v. Nee, 2 U. S. Law WEEK 
1090 (W. D. Mo. July 31, 1935); Shenandoah Milling Co. v. Early, 2 U. S. 
Law WEEK 1090 (W. D. Va. July 22, 1935); Inland Milling Co. v. Huston, 
supra note 128; Neild Manufacturing Corp. v. Hasset, 2 U. S. Law WEEK 1117 
(D. Mass. August 2, 1935). 


135 For example: Fairchild Milling Co. v. Moore, 2 U. S. LAw Week 1075 
(N. D. Ohio July 10, 1935) ; La Croix v. United States, supra note 127; Fisher 
Flouring Mills v. Vierhus, supra note 130. 


136 Supra note 120, Sec. 21 (d) (1).—“No recovery, recoupment, set-off, re- 
fund, or credit shall be made or allowed of, nor shall any counterclaim be 
allowed for, any amount of any tax, penalty, or interest which accrued before, 
on, or after the date of the adoption of this amendment under this title (includ- 
ing any overpayment of such tax), unless, after a claim has been duly filed, it 
shall be established, in addition to all other facts required to be established, to 
the satisfaction of the Commissioner of Internal Revenue, and the Commis- 
sioner shall find and declare of record, after due notice by the Commissioner to 
such claimant and opportunity for hearing, that neither the claimant nor any 
person directly or indirectly under his control or having control over him, 
has, directly or indirectly, included such amount in the price of the article with 
respect to which it was imposed or of any article processed from the commodity 
with respect to which it was imposed, or passed on any part of such amount 
to the vendee or to any other person in any manner, or included any part of 
such amount in the charge or fee for processing, and that the price paid by the 
claimant or such person was not reduced by any part of such amount. In any 
judicial proceeding relating to such claim, a transcript of the hearing before 
the Commissioner shall be duly certified and filed as the record in the case and 
shall be so considered by the court. The provisions of this subsection shall not 
apply to any refund or credit authorized by subsection (a) or (c) of section 15, 
section 16, or section 17 of this title, or to any refund or credit to the processor 
of any tax paid by him with respect to the provisions of section 317 of the 
Tariff Act of 1930.” 

137 Jd. Sec. 21 (a).—“No suit, action or proceeding (including probate, ad- 
ministration, receivership, and bankruptcy proceedings) shall be brought or 
maintained in any court if such suit, action, or proceeding is for the purpose 
or has the effect (1) of preventing or restraining the assessment or collection 
of any tax imposed or the amount of any penalty or interest accrued under this 
title on or after the date of the adoption of this amendment, or (2) of obtain- 
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The Attorney General believed that upon the adoption 
of these amendments temporary injunctions would be dis- 
solved, and he instructed the United States Attorneys to 
move their dissolution. The results did not justify his 
expectations. In over 1,600 cases, only 40 injunctions 
were dissolved.*** On the other hand, some courts which 
had refused to grant injunctions on the mere threat of 
legislation, granted them after section 21 (d) was adopted, 
because, in their opinion, the subsection does not provide 
a plain, adequate and complete remedy at law.*” 

The Supreme Court has held in many cases that the 
Constitution’” gives to the inferior federal courts merely 
the capacity to take jurisdiction in certain classes of cases, 
and that it requires an act of Congress to confer jurisdic- 
tion.’ As a corollary of that statement, the Court has 
held that what Congress has conferred, it may take away, 
in whole or in part, and if the jurisdiction is taken away 
without a saving clause, all pending cases must fall.** 

Nevertheless, many federal courts have refused, in 
these processing tax suits, to relinquish their jurisdiction. 
Nothing can be done about this situation. The lower 
courts will, of course, continue to act on their own views 
as to the constitutionality of the Agricultural Adjustment 
Act until the Supreme Court hands down its decision in 





























































ing a declaratory judgment under the Federal Declaratory Judgments Act in 
connection with any such tax or such amount of any such interest or penalty. 
In probate, administration, receivership, bankruptcy, or other similar proceed- 
ings, the claim of the United States for any such tax or such amount of any 
such interest or penalty, in the amount assessed by the Commissioner of In- 
ternal Revenue, shall be allowed and ordered to be paid, but the right to claim 
the refund or credit thereof and to maintain such claim pursuant to the appli- 
cable provisions of law, including subsection (d) of this section, may be re- 
served in the court’s order.” 

1383 U. S. Law WEEK 45. 


139 Merchants Packing Co. v. Rogan (C. C. A. 9th, Sept. 24, 1935). 
140 Art. III, Sec. 2. 


141 Turner v. Bank of North America, 4 Dall. 8, 10, 1 L. ed. 718, 719 (U. S. 
1799) ; United States v. Hudson, 7 Cranch 32, 3 L. ed. 259 (U. S. 1812); 
Sheldon v. Sill, 8 How. 441, 448, 12 L. ed. 1147, 1150 (U. S. 1849); Stevenson 
v. Fain, 195 U. S. 165, 25 Sup. Ct. 6, 49 L. ed. 142 (1904) 


142 Assessors v. Osbornes (Gates v. Osbornes), 9 Wall. 567, 575, 19 L. ed. 
748, 751 (U. S. 1869); Bankers’ Trust Co. v. Texas Railroad Co., 241 U. S. 


295, 36 Sup. Ct. 569, 60 L. ed. 1010 (1916); Kline v. Burke Construction Co., 


260 U. S. 226, 234, 43 Sup. Ct. 79, 83, 67 L. ed. 226 (1922). 
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the Hoosac case. Even that decision may not determine 
the effect of the Amendments.** 


What that decision will be is the subject of much spec- 
ulation, among farmers and economists, as well as among 
taxpayers and lawyers. In one day last May, the Court 
annihilated the NRA** and the Frazier-Lempke Act,“ 
and ruled that the President had no power to remove 
members of commissions exercising quasi-legislative and 
quasi-judicial powers.* After such blows as these, the 
Court may be disposed to seek some phase of New Deal 
legislation which it can conscientiously approve. A five 
to four decision, with the same division as that in the Razl- 
road Retirement Board case,“ is believed to be a possi- 
bility. 

The effect of an adverse decision on the finances of the 
nation is perhaps the best argument on the side of the gov- 
ernment. It cannot be too strongly stressed. Existing 
contracts would have to be met, even if most of the back 
taxes, because of lack of proven damages, could not be 
collected by those who have paid; and the Federal Gov- 
ernment is already heavily in debt. Although many re- 
gard such an argument as out of place in the Court room, 
it may, consciously or unconsciously, greatly influence the 
Court in its approach to the legal problems involved; 
and, in the truly momentous questions of constitutional 
law, the approach is frequently determinative of the de- 


143 The Court, on November 11, 1935, denied certiorari in the case of Wash- 
burn Crosby Milling Co. v. Nee. This is an injunction suit which would have 
brought the amendments before the Court. 

144 Schechter v. United States, supra note 44. 

145 Louisville Joint Stock Land Bank v. Radford, 295 U. S. 555, 55 Sup. Ct. 
854, 79 L. ed. (adv. op.) 920 (1935). 

— v. United States, 295 U. S. —, 55 Sup. Ct. 869, 79 L. ed. 908 
(1935). 

147 Railroad Retirement Board v. Alton, supra note 62. The division was: 
Justices Roberts, Sutherland, Butler, Van Devanter and McReynolds holding 
the Railroad Retirement Act unconstitutional; Chief Justice Hughes and 
Justices Brandeis, Stone, and Cardozo dissenting. There is, of course, a pos- 
sibility that Mr. Justice Roberts, who so often agrees with the more liberal 
members of the Court, will be with them if they decide that the AAA is con- 
stitutional. 













4 
i 
" 
i- 















CONSTITUTIONALITY OF AAA PROCESSING TAXES 83 


cision. In the Gold Clause cases’“ it may well be that 
the Court was largely moved by the economic argument. 
Certainly that argument was stressed above all others by 
the government; the Attorney General himself pressed 
it upon the Court; and it would be disingenuous indeed 
to pretend that that decision was not a very close thing. 
The government’s financial interest in the Hoosac case is 
probably as great as was its interest in the Gold Clause 
cases; and in the Hoosac case, the Court, if it desires to 
do so, will be able to uphold the government with per- 
haps less difficulty. 

On the other side is the basis underlying the decision of 
Hammer v. Dagenhart.*” The exclusion of articles pro- 
duced by child labor from interstate commerce was 
clearly the exercise of Federal power over such com- 
merce, but was even more an invasion of the states’ func- 
tion of local control over manufacture and labor. The 
real principle of the Court’s decision seemed to be that 
the Federal Government may not use one of its express 
powers in such a way as to subvert the whole field and 
take over the rights of the states in contravention of the 
Tenth Amendment. 

Our three-branch system of government with its checks 
and balances and its division into State and Federal fields 
presents a composite picture to the legal mind. The courts 
have always been extremely reluctant to support anything 
which might disturb this picture. This legal bias, though 
largely inarticulate and seldom conscious, may well be 
said to form a part of the law itself. 


The type of regulation permitted under Mr. Justice 
Day’s doctrine of the terminus ad quem in the field of in- 
terstate commerce does not disturb the general pattern. 


148 Norman v. Baltimore & O. R. Co., United States et al. v. Bankers’ Trust 
Co., 294 U. S. 240, 55 Sup. Ct. 407, 79 L. ed. (adv. op.) 417 (1935); Nortz v. 
United States, 294 U. S. 317, 55 Sup. Ct. 428, 79 L. ed. (adv. op.) 442 (1935) ; 
itt Ae United States, 294 U. S. 330, 55 Sup. Ct. 432, 79 L. ed. (adv. op.) 446 


149 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 (1918). 
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Although to some extent it infringes upon the states’ pre- 
serves, the infringement is a relatively minor one, and the 
utility of such regulation is great. The regulation accom- 
plished by the Agricultural Adjustment Administration, 
on the other hand, is not of a minor character. It might 
well be found to be so extensive as to destroy the sym- 
metry of our three-branch system. 

In the minds of the Court the economic needs of the 
nation may be weighed against the philosophic principle 
of Hammer v. Dagenhart. The language of a Supreme 
Court opinion sometimes may be read as an afterthought. 
It is probable that whatever the result of the Court’s de- 
liberations may be, the outward manifestation will be an 
opinion dealing chiefly with the question of delegation of 
legislative power.*” 


150 The ideas underlying the concluding paragraphs were suggested to the 
writers by a recent lecture of Professor Charles S. Collier, of the George Wash- 
ington University Law School. 
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EDITORIAL NOTES 


AAA Processinc Tax LITIGATION: Eguity Suits AND DECLAR- 
ATORY JUDGMENTS; THE AMENDMENTS oF Aucust, 1935 


The Supreme Court, on November 25, granted certiorari in the 
Rickert Rice Mills processing tax cases,’ which will bring before it 
the AAA as amended, and present questions logically sequel to those 
raised in the Hoosac case.?, In the same order and without opinion, 
the Court, dividing six to three, enjoined collection of the taxes pend- 
ing its decision on certiorari. On that date 1,900 similar suits were 
pending; lower courts had refused injunctions in only 155 cases, and 
granted them in some 1,141, thus almost blocking the billion-dollar 
flow of process taxes into the Treasury. Strengthened by the example 
of the Supreme Court, this dam of injunctions may leap to heights 
sufficient to divert all AAA process tax revenue—normally 


$44,000,000 a month—into the temporary custody of the courts pend- 
ing the Supreme Court’s decision. The result on the merits is not 


necessarily foreshadowed by injunction action, however, and this 
large-scale litigation has developed such unusual angles in the lower 
courts that a survey of the entire situation seems warranted. 


I. SUITS TO ENJOIN COLLECTION OF TAX: R. S. 3224 
The history of R. S. 3224. The astonishing thing about the issu- 


ance of so many injunctions is that it has occurred in the face of an 
act of Congress. Section 3224 of the Revised Statutes* denies to the 
Federal courts jurisdiction to enjoin the collection of taxes. The 
Government’s first defense in every processing tax injunction suit has 
been a motion to dismiss on jurisdictional grounds. Yet the injunc- 
tions have issued. The history of R. S. 3224, in Congress and in the 
courts, does not support the district courts’ views as to its interpre- 
tation. 

Before the adoption of this section, courts of equity did not doubt 
their jurisdiction to restrain the collection of taxes when the taxpayer 
could show that he had no adequate remedy at law or that payment 
of the tax would do him irreparable injury. They used the jurisdic- 
tion sparingly, however. The power to tax is essential to a sovereign 
Government and the courts never lightly interfere with it. 

In 1867 Congress enacted section 267 of the Judicial Code,* which 
provided that “Suits in equity shall not be sustained in any court of 
the United States in any case where a plain, adequate and complete 

13 U. S. Law Week 209, 222 (C. C. A. Sth, November, 1934, 1935). 

24 Geo. Wash. L. Rev. 43. 

326 U. S. C. § 154 (t984): 


428 U. S. C. § 384 (1934). 
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remedy exists at law.” As an amendment to this section, Congress 
adopted the more specific provision: “No suit for the purpose of 
restraining the assessment or collection of any tax shall be main- 
tained in any court.” This is the present R. S. 3224. At the same 
time other sections were adopted providing means for questioning 
the validity of taxes by a suit at law. Section 3224 was not estab- 
lished as a separate and distinct rule until the Code was revised. 
Nevertheless, it is something more than a mere provision that, when 
an adequate legal remedy has been supplied, courts of equity are 
without jurisdiction. It is based on the need of the government for 
orderly and prompt collection of revenue, and it is phrased as posi- 
tively as the English language permits.® 

The importance of a strict construction of the statute has been 
emphasized by the Supreme Court in many cases.* In the State Rail- 
road Tax" cases, the Court said: 


“That there might be no misunderstanding of the universality 
of this principle, it was expressly enacted in 1867, that ‘no suit 
for the purpose of restraining the assessment or collection of 
any tax shall be maintained in any court.’ Rev. Stat. 3224. And 
though this was intended to apply alone to taxes levied by the 
United States, it shows the sense of Congress of the evils to be 
feared if courts of justice could, in any case, interfere with the 
process of collecting the taxes on which the Government depends 
for its continued existence. It is a wise policy. It is founded in 
the simple philosophy derived from the experience of ages, that 
the payment of taxes has to be enforced by summary and strin- 
gent means against a reluctant and often adverse sentiment; and 
to do this successfully, other instrumentalities and other modes 
of procedure are necessary than those which belong to courts of 
justice. See Cheatham v. Norvekl, decided at this term; Nichols 
v. United States, 7 Wall. 122, 19 L. ed. 125 (U. S. 1868) ; 
Dows v. Chicago, 11 Wall. 108, 20 L. ed. 65 (U.S. 1870).” 


In only rare instances has the Supreme Court refused to apply the 
section.* It did so in those cases only because of the “extraordinary 
and entirely exceptional circumstances” and because of the extreme 


5 For typical law review and textual material on enjoining the collection of 
taxes, see: note (1923) Harv. L. Rev. 255; (1923) U. or Pa. L. Rev. 318; 
(1924) 10 Va. L. Rev. 194; (1926) 14 Cor. L. Rev. 461; (1932) Tax Maca- 
ZINE (C. C. H.), p. 446; note (1933) 1 Geo. Wasun. L. Rev. 542; 5 Pau 
AND MEeErToN, LAw oF FepERAL INCOME TAXATION, §§ 42.139—42.147. 

6 Cheatham v. United States, 92 U. S. 85, 23 L. ed. 561 (1875); Snyder v. 
Marks, 109 U. S. 189, 3 Sup. Ct. 157, 27 L. ed. 901 (1883) ; Dodge v. Osborn, 
240 U. S. 118, 36 Sup. Ct. 275, 60 L. ed. 557 (1916); Bailey v. George, 259 
U. S. 16, 42 Sup. Ct. 419, 66 L. ed. 816 (1922); Graham v. DuPont, 262 
U. S. 234, 43 Sup. Ct. 567, 67 L. ed. 965 (1923). 

792 U. S. 575, 23 L. ed. 663 (1875). 

8 Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 822 (1922): 
(1032) v. Nut Margarine Co., 284 U. S. 498, 52 Sup. Ct. 260, 76 L. ed. 422 
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and unusual hardship that necessitated the interference of equity. 
The Court said, in Miller v. Standard Nut Margarine Co.,° 


“ce 


. . where a complaint shows that in addition to the illegality 
of an exaction in the guise of a tax, there exist special and extra- 
ordinary circumstances sufficient to bring the case within some 
acknowledged head of equity jurisprudence, a suit may be main- 
tained to enjoin the collection.” 


The Court has never defined “special and extraordinary circum- 
stances.” Special and extraordinary things do not lend themselves 
to ready classification. But the Court has had occasion many times 
to state what grounds are insufficient to invoke its equity jurisdiction. 
For instance, the collection of a tax may not be enjoined even when 
barred by the Statute of Limitations.’ The illegality of a tax does 
not justify the granting of injunctive relief,’* nor does its unconsti- 
tutionality.12 On the same day that the Supreme Court in Bailey v. 
Drexel Furniture Co.,* held the Federal Child Labor Tax Law" 
unconstitutional on the ground that it was not a true exercise of the 
taxing power, it held in Bailey v. George’ that it was error to enjoin 
the collector from collecting a tax assessed under that same law. In 
the latter case the taxpayer had not exhausted the legal remedies 
which were available to him, and there were no exceptional circum- 
stances present, aside from the unconstitutionality of the tax. 


The unconstitutionality of the tax would seem, on first considera- 
tion, to have been sufficient in Hill v. Wallace’® and in Lipke v. 
Lederer.** Injunctions issued in those cases. The distinction is that 
the “tax” was not really a tax but a penalty. Mr. Chief Justice Taft 
said, in Graham v. Dupont,'* “The cases complainant’s counsel rely 
on do not apply. The cases of Lipke v. Lederer, ... and Regal 


® Miller v. Nut Margarine Co., supra note 8. 


10 Ellay Co. v. Bowers, 25 F. (2d) 637 (C. C. A. 2d, 1928); Certiorari 
denied, 277 U. S. 606; Sigman v. Reinecke, 297 Fed. 1005 (C. C. A. 7th, 1924) ; 
Certiorari denied, 264 U. S. 597. 


11 Snyder v. Marks, supra note 6; Pacific Whaling Co. v. United States, 
187 U. S. 447, 23 Sup. Ct. 154, 47 L. ed. 253 (1903) ; Corbus v. Alaska Tread- 
well Gold Mining Co., 187 U. S. 455, 464, 23 Sup. Ct. 157, 47 L. ed. 256 (1903). 


12 Dodge v. Osborn, Bailey v. George, Graham v. DuPont, all supra note 6; 
City of Seattle v. Poe, 4 F. (2d) 276 (W. D. Wash., 1925); Dodge v. Brady, 
240 U. S. 122, 36 Sup. Ct. 277, 60 L. ed. 560 (1916). 


18 Bailey v. Drexel Furniture Co., 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 
817 (1922). 


1440 Srart. 1138 (1919). 

15 Supra note 6. 

16 Supra note 8. 

17259 U. S. 557, 42 Sup. Ct. 524, 66 L. ed. 1056 (1922). 
18 Supra note 6. 
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Drug Corporation v. Wardell, . . . were not cases of enjoining taxes 
at all. They were illegal penalties in the nature of punishment for a 
criminal offense. . . . Hill v. Wallace should, in fact, be classed with 
Lipke v. Lederer, supra, as a penalty in the form of a tax.” 

The hardship resulting from payment of the tax must be extraordi- 
nary, or else equity will not act. Danger of loss of credit or inability 
to pay a tax because of lack of funds does not authorize equitable 
interference.’® That the tax involved is confiscatory because it is too 
high does not take the case out of R. S. 3224.?° 

What the courts have done with R. S. 3224 in AAA processing tax 
cases. The processing tax suits naturally represent a variety of 
conditions, but real hardship can be found in only a few. Many of 
the processors who have protested that they could not pay the taxes 
to the collectors of internal revenue, have cheerfully paid them into 
court. 

Relying chiefly on Hill v. Wallace,” the processors have urged as 
grounds for the issuance of injunctions the threat of heavy criminal 
penalties and of multiplicity of suits. In Hill v. Wallace, the Court 
said: “In the case before us, a sale of grain for future delivery with- 
out paying the tax will subject one to heavy criminal penalties. To 
pay the heavy tax on each of many daily transactions which occur in 
the ordinary business of a member of the exchange, and then sue to 
recover it back would necessitate a multiplicity of suits and, indeed, 
would be impracticable.” 

The District Court for a Colorado District, in a processing tax 
case, Colorado Milling and Elevator Co. v. Nicholas,?* was not im- 
pressed by allegations of threat of penalties. It pointed out that, if 
the processor makes his returns and fails to pay the tax, the penalties 
and interest accruing are not confiscatory; it is only when the pro- 
cessor fails to make any return that the threat of more severe pen- 
alties attaches. The Circuit Court of Appeals for the Ninth Circuit 
expressed the same view in Fisher Flouring Mills v. Vierhus.** Sev- 
eral other courts, however, have held that the accrual of penalties 
and the threat of criminal prosecution justifies the intervention of 
equity.2* The District Court in the Fisher case denied the effective- 


19 Thornhill Wagon Co. v. Noel, 17 F. (2d) 407 (E. D. Va., 1926). 
20 Broadway Blending Co. v. Sugden, 2 F. Supp. 837 (W. D. N. Y., 1933). 
21 Supra note 8. 

22 (D. Colo. July 26, 1935) not reported. 

23(C. C. A. 9th, July, 1935) 3 U. S. Law Week 7. 


24J. T. McMillan Co. v. Landy (D. Minn. July 11, 1935), 2 U. S. Law 
Week 1065; New Jersey Flour Mills v. Duffy (D. N. J. July 19, 1935) 2 
U. S. Law Week 1129. 
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ness of the threat of multiplicity of suits to require equity to inter- 
fere.*> The Court, in discussing Hill v. Wallace, said: 

“The Court had, in that case, to consider this question of mul- 
tiplicity of suits as being a reason for holding that there was no 
adequate remedy at law. The Board of Trade, representing its 
members, had a membership in excess of 1,600 and these mem- 
bers having daily transactions in the selling and buying of grain 
in each of which they, if the tax or penalty was valid—or in- 
valid, rather, out of each of those transactions would grow a 
cause of action upon which suit could be brought. That isn’t 
parallel to the present situation where one suit a year would be 
sufficient to come within the statute of limitations—one suit to 
recover a tax unlawfully collected or enacted.” 

Several cases are in accord with the Fisher case.** A number of 
other district courts, however, have found an equitable basis for 
intervention in the threat of multiplicity of suits at law.*’ 

There is another prolific source of litigation, according to the pro- 
cessors, in the threat of their customers not to pay the amount of the 
tax, added to the purchase price, although they have contracted to do 
so. The processors say that if the tax is paid, they will have to sue 
their customers, individually, of course, to recover their money. 
This, however, is a purely contractual matter, and one to which the 
courts have given little heed. 

A large majority of the injunctions that have issued have been 
based primarily on the fact that legislation was pending in Congress 
which, if passed, would entirely destroy the taxpayers’ opportunity 
to sue for a refund even though the taxes should be ultimately held 
unconstitutional. It was argued that since this legislation would pre- 
vent the taxpayer from testing the constitutionality of the Agricul- 
tural Adjustment Act in a refund action, equity should assume juris- 
diction and pass on the legality of the tax. The validity of the 
argument is questionable. At the time, the bill had not passed and 
its passage was highly conjectural. It did not, in fact, pass in the 
form contemplated when these decisions were handed down. 

It has frequently been held in the past that jurisdiction in equity 
is to be determined as of the time the suit is commenced.”* That the 


25 Fisher Flouring Mills v. Vierhus (W. D. Wash. July 11, 1935), 2 U. S. 
Law Week 1091. 

26 Dodge v. Osborn, supra note 6; Pacific Whaling Co. v. United States, 
supra note 11. 

27 Inland Milling Co. v. Huston (S. D. Iowa July 25, 1935), 2 U. S. Law 
Week 1091; New Jersey Flour Mills v. Duffy, supra note 24. 

28 Dawson v. Kentucky Distilleries Co., 225 U. S. 288, 41 Sup. Ct. 272, 65 
L. ed. 638 (1921); Pacific Telephone & Telegraph Co. v. City of Seattle, 14 
F. (2d) 877, 879 (W. D. Wash. 1926); Continental Securities Co. v. Inter- 
borough Rapid Transit Co., 207 Fed. 467, 471 (S. D. N. Y. 1913); affirmed, 
221 Fed. 44 (C. C. A. 2d, 1915). 
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processors had an adequate remedy at law then, according to all stand- 
ards of taxation litigation, would seem indisputable. But a number 
of courts have held that injunctions would issue on the specific ground 
that the pending legislation endangered the legal rights of the tax- 
payer sufficiently to enable equity to intervene. 


The District Court of Minnesota in Gold Medal Foods Corp. v. 
Landy,”® said, 


“Always in construing section 3224, there has been preserved 
to the taxpayer his legal remedy for a refund of taxes improperly 
assessed and paid, but with the enactment of the proposed legis- 
lation, there will be summarily withdrawn from him any such 
opportunity for redress. The very security contemplated by 
section 3224 is now proposed to be withdrawn and the taxpayer 
left without recourse. It is idle to suggest that the taxpayer now 
has the remedy of refund because the proposed legislation has 
not yet been enacted into law and it will not avail the defendants 
to urge that the proposed bill may never become a binding enact- 
ment. As stated by Judge Atwill of the Dallas District in 
G. B. R. Smith Milling Co. v. Wm. A. Thomas, et al.,°° recently 
decided, in disposing of a case of like character, ‘the law is half- 
passed and common prudence justifies the apprehension that the 
uncontroverted status of the bill creates an imminent threat to 
the rights of these plaintiffs.’ ” 


Many other opinions in similar cases reach a like result.* These 
injunctions were issued on petitions filed before the passage of the 
amendments, and at the present time large numbers of amended peti- 
tions are being filed, alleging that the amendments as finally passed 
do not give an adequate remedy at law. 

A number of courts, however, refused to grant injunctions on the 
strength of the pending amendments, and adhered to the theory that 
equity jurisdiction is determinable as of the time of filing suit. In 
LaCroix v. United States,5* the District Court for Tennessee said: 
“This court thinks it would be an unwarranted encroachment of the 
judicial power of the United States upon the legislative branch, 
should the court attempt a race of diligence with Congress to defeat 
the applicability of an act to a pending case. At most a court has the 


29 (D. Minn. July 11, 1935) not reported. 
30 (D. Tex. June 25, 1935) not reported. 
31 G. B. R. Smith Milling Co. v. Thomas (N. D. Texas, June 25, 1935), not 

reported; John A. Gebelein v. Milbourne (D. Md., August 13, 1935), not re- 

ported; J. T. McMillan Co. v. Landy, supra note 24; Shenandoah Milling Co. 

v. Early (W. D. Va., July 22, 1935), 2 U. S. Law Week 1091; Washburn 

Crosby Co. v. Harrison (E. D. IIl., July 12, 1935), not reported; Inland Mill- 

ing Co. v. Huston, supra note 27; Neild Manufacturing Corp., et al v. Has- 

sett (D. Mass. August 2, 1935), 2 U. S. Law Week 1129; Washburn Crosby 

Co. v. Nee (W. D. Mo., July 31, 1935), 2 U. S. Law Week 1090. 

82 (W. D. Tenn. July 27, 1935) 2 U. S. Law Week 1104. 
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right to consider the effect of an Act of Congress; at least it cannot 
attempt to defeat proposed legislation before it has become the law. 
The court, therefore, could not properly consider the effect upon an 
individual of the passage of a pending act which has not become 
law.” The district court in Fairchild Milling Co. v. Moore,** said: 
“It is sufficient to say, in disposing of such claim, that the proposal 
is not yet enacted into law. When and if such proposal becomes law, 
there may be occasion to consider whether constitutional rights are 
affected or violated which are within the power of a court of equity 
to protect and preserve, or restore.” A number of other district 
courts have expressed similar opinions.** 

Considering the obvious intention of section 3224, it would seem 
that the mere possibility of the withdrawal of a legal remedy should 
not render that section inoperative. 

By the weight of authority, section 3224 is vulnerable under only 
the most extreme conditions. Neither unconstitutionality, illegality, 
hardship, the threat of multiplicity of suits or of criminal penalties, 
nor the anticipation of the loss of adequate legal remedy, standing 
alone, should be made the basis of injunctive relief. But the bills of 
the processors are usually based on two or more, and sometimes all, 
of these grounds. Unquestionably no one Supreme Court case can 
be found which presents them all. 

The fact nevertheless remains that in only a very few instances 
has the United States Supreme Court seen fit to qualify or limit the 
all-inclusive language of section 3224. 

It is obvious that many of the lower federal courts consider the 
circumstances in the processing tax cases extreme enough to justify 
a departure from the rule. Several courts have held that the element 
of unconstitutionality combined with other factors permits the use 
of injunctive relief.** In a lengthy opinion the District Court for 

Maryland held the Act unconstitutional on the grounds that Congress 
had exceeded its constitutional powers, and had delegated its legisla- 
tive powers to the executive. At the same time the court granted an 
injunction on the grounds of actual hardship and the threat of loss of 
an adequate legal remedy resulting from the pending amendments.** 
In Larabee Flour Mills Co. v. Nee,** the District Court for a Mis- 


38 (N. D. Ohio July 10, 1935) 2 U. S. Law Week 1075. 
34 Colorado Millin ng Co. v. Nicholas, supra note 22; Cohen v. Durning, (S. D. 
N. Y., Aug. 16, 1935) not reported; Fisher Flouring Mills v. Vierhus (W. D. 
Wash, July 11, 1935) 2 U. S. Law Week 1091; aff'd (C. C. A. 9th, July 1935) 
3 U. S. Law Week 7. 

85 Armour & Co. v. Harrison (S. D. Ill. 1935) ; 

Inland Milling Co. v. Huston, supra note 27. 
36 Gebelein v. Milbourne, supra note 31. 
87 (W. D. Mo. Oct. 3, 1935). 
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souri District held that an injunction would not issue and granted the 
motion to dismiss. The court there held that ruin of a business and 
the fact that Congress had not made any appropriation for refund 
were not sufficient to take the case out of the rule of R. S. 3224, or 
to bring it within the exceptions of Miller v. Nut Margarine Co. 
This view was adopted in several other cases, among them Merkel, 
Inc. v. Rasquin.** In the latter case the court also held that the ad- 
vantages allegedly enjoyed by the taxpayer’s competitors who had 
obtained injunctions in other jurisdictions did not constitute a ground 
for the interference of equity. It pointed out that the competitors 
had had to pay the money into court and pay a charge thereon, 
whereas, if they had paid the tax, and it should be later refunded, 
they would receive interest on it. 

It will be observed that there existed a remarkable diversity and 
confusion in judicial interpretation of the processing tax cases prior 
to the amendments, a confusion, however, which decidedly favored 
the processors. This condition has not been alleviated to any ap- 
preciable extent since the adoption of the amendments. 


II. THE AMENDMENTS OF AUGUST 24, 1935 
A. PROVISIONS OF THE AMENDMENTS 


New section 21 of the Agricultural Adjustment Act which was 
added by the amendments of August 24, 1935, embodies the efforts 
of Congress to protect processing tax revenue. Seven subsections, 
lettered from (a) to (h) comprise the section. Subsections (a), (b), 
and (d) relate directly to processing tax suits and will be considered 
in some detail herein. Subsection (c) deals with the ratification of 
past rental and benefit payments under the Act; subsection (e) con- 
fers upon the Collector of Internal Revenue powers with respect to 
the administrative determination of processing tax refund claims; 
subsection (f) fixes the period of limitations for the filing of claims 
and declares that no interest shall be allowed; and subsection (g) 
extends to suits for refund the provisions of section 3224 of the 
Revised Statutes. 

Section 21(a)*® of the amended Agricultural Adjustment Act is 


88 Merkel v. Rasquin (E. D. N. Y. Sept. 5, 1935) ; Colorado Milling Co. v. 
Nicholas, supra note 22; Herman Cohen v. Durning, supra note 34. 

89 Sec. 21(a).—“No suit, action, or proceeding (including probate, adminis- 
tration, receivership, and bankruptcy proceedings) shall be brought or main- 
tained in any court 1f such suit, action, or proceeding is for the purpose or has 
the effect (1) of preventing or restraining the assessment or collection of any 
tax imposed or the amount of any penalty or interest accrued under this title 
on or after the date of the adoption of this amendment, or (2) of obtaining a 
declaratory judgment under the Federal Declaratory Judgments Act in con- 
meee, ae any such tax or such amount of any such interest or penalty. In 
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intended to prohibit any restraint on the collection of taxes imposed 
after the enactment of the amendments. It does not relate to taxes 
imposed prior to the adoption of the amendments. In view of the 
fact that section 3224 of the Revised Statutes*® had already been 
much litigated in AAA processing tax cases with results very un- 
satisfactory to the interest of the Government in collecting the taxes, 
it would seem obvious that Congress meant to do more than merely 
reénact that section or the prior section 384.‘ Section 21 (a) also 
prohibits declaratory judgments in connection with processing taxes, 
and requires that the claim of the United States for taxes shall be 
ordered to be paid in receivership, bankruptcy, probate, and other 
similar proceedings. This prohibition is intended to extinguish the 
possibility of tying up the collection of taxes through proceedings 
similar in nature to those out of which the Hoosac case grew. 

Section 21 (b) purports to ratify the assessment and collection of 
all taxes levied by the Secretary of Agriculture under the Act prior 
to the amendments.*? 

Section 21 (d) (1)** the most important and prolific basis of con- 


probate, administration, receivership, bankruptcy, or other similar proceedings, 
the claim of the United States for any such tax or such amount of any such 
interest or penalty, in the amount assessed by the Commissioner of Internal 
Revenue, shall be allowed and ordered to be paid, but the right to claim the 
refund or credit thereof and to maintain such claim pursuant to the applicable 
provisions of law, including subsection (d) of this section, may be reserved in 
the court’s order.” 

40 Supra note 3. 

41 Supra note 4. 

42 Sec. 21(b).—“‘The taxes imposed under this title, as determined, prescribed, 
proclaimed and made effective by the proclamations and certificates of the Sec- 
retary of Agriculture or of the President and by the regulations of the Secre- 
tary with the approval of the President prior to the date of the adoption of this 
amendment, are hereby legalized and ratified, and the assessment, levy, collec- 
tion, and accrual of all such taxes (together with penalties and interest with 
respect thereto) prior to said date are hereby legalized and ratified and con- 
firmed as fully to all intents and purposes as if each such tax had been made 
effective and the rate thereof fixed specifically by prior Act of Congress. All 
such taxes which have accrued and remain unpaid on the date of the adoption 
of this amendment shall be assessed and collected pursuant to section 19, and 
to the provisions of law made applicable thereby. Nothing in this section shall 
be construed to import illegality to any act, determination, proclamation, cer- 
tificate, or regulation of the Secretary of Agriculture or of the President done 
or made prior to the date of the adoption of this amendment.” 

43 Sec. 21(d) (1).—“No recovery, recoupment, set-off, refund, or credit shall 
be made or allowed of, nor shall any counter claim be allowed for, any amount 
of any tax, penalty, or interest which accrued before, on, or after the date of 
the adoption of this amendment under this title (including any overpayment of 
such tax), unless, after a claim has been duly filed, it shall be established, in 
addition to all other facts required to be established, to the satisfaction of the 
Commissioner of Internal Revenue, and the Commissioner shall find and declare 
of record, after due notice by the Commissioner to such claimant and oppor- 
tunity for hearing, that neither the claimant nor any person directly or indi- 
rectly under his control or having control over him, has, directly or indirectly, 
included such amount in the price of the article with respect to which it was 
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troversy in the courts since the passage of the amendments, is the 
specific subject considered herein. It prohibits the refund of any tax 
assessed before or after the amendments unless the processor claim- 
ing such refund establishes to the satisfaction of the Commissioner 
of Internal Revenue that he has neither directly nor indirectly passed 
on to the purchaser, nor back to the producer, the amount of the tax 
sued for. Provision is made for hearing before the Commissioner 
to establish such facts. The wording of the section is confusing; 
some doubt results as to whether, in order to recover any of the tax, 
the processor must establish that he has passed none of it on, or 
whether he is permitted to recover that part which he can prove was 
not passed on or back. The legislative history of the amendments,** 
and logic and common sense as well, seem to point to the latter con- 
struction as the only real possibility. Nevertheless, this point has 
been the subject of much argument by litigants, and comment by the 
courts. The judicial review provided by the section is to be based on 
a transcript of the hearing before the Commissioner, which is ex- 
pressly made “the record in the case.” 

It therefore appears that the system for litigation set up by section 
21 (d) (1) differs in several ways from those usual for litigation of 
this type. Here the burden of proof as to the passing on of the 
amount of the taxes is put directly on the processor; the underlying 
presumption of the provisions of the section is that the tax has been 
passed on. This presumption is not conclusive, however, since the 
hearing before the Commissioner is provided to enable the taxpayer 
to make his rebuttal. The Conference Report ** indicates that the 
principle underlying the theory of this part of the amendments is 
that of “unjust enrichment”; or at least the principle so labeled by 
the Supreme Court when it denied recovery in the Gold Clause 
cases.*® When so used, the expression denotes a defense to recovery 
by a claimant; ordinarily the expression is understood as a term of 


imposed or of any article processed from the commodity with respect to which 
it was imposed, or passed on any part of such amount to the vendee or to any 
other person in any manner, or included any part of such amount in the charge 
or fee for processing, and that the price paid by the claimant or such person 
was not reduced by any part of such amount. In any judicial proceeding re- 
lating to such claim, a transcript of the hearing before the Commissioner shall 
be duly certified and filed as the record in the case and shall be so considered 
by the court. The provisions of this subsection shall not apply to any refund 
or credit authorized by subsection (a) or (c) of section 15, section 16, or 
section 17 of this title, or to any refund or credit to the processor of any tax 
ra by him with respect to the provisions of section 317 of the Tariff Act of 

4479 Conc. Rec. 13700-13702 (1935). 

45H. R. Rep. 1757, 74th Cong., Ist Sess., pp. 31-35. 


46 294 U. S. 240, 317, 330, 55 Sup. Ct. 407, 428, 432, 79 L. ed. (adv. op.) 417, 
442, 446 (1935). 
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art in the subject of quasi-contracts, when it denotes the basis for 
the plaintiff’s recovery from a defendant. 


B. THe Two Major LINEs oF ATTACK ON THE AMENDMENTS 


There have been two major lines of attack upon section 21 (d) 
(1): 1. that the provision for hearing before the Commissioner, and 
the procedural provisions following that step, do not provide an ade- 
quate remedy at law for processors, but instead, affirmatively violate 
the due process clause, by requiring presentation of claims to the 
Commissioner, and making his finding of facts the record in the case, 
with no provision for a trial de novo in the courts; 2. that the re- 
quirement that the processor establish his right to a refund on the 
basis of establishing that he has not passed it on, is unreasonable 
and impossible of proof in a large number of cases. 

1. Attacks upon the procedure: the absence of adequate remedy 
and violation of due process contentions. In practically all previous 
types of refund litigation it has been required that a claim for refund 
be first filed with the Commissioner. Then, after a certain time al- 
lowance for administrative consideration of the claim, the claimant is 
entitled to, and in fact must, prove his entire claim de novo, having, 
however, only the burden of proving that the Commissioner’s tax 
assessment was erroneous, and that the tax was not in fact due.‘ 
The present section provides for no trial de novo, and no judicial 
proceeding may be brought in the absence of prior hearing and 
record. In defense of the section it is contended that this is merely 
a review similar to that provided for decisions of the Board of Tax 
Appeals, the Interstate Commerce Commission, the Federal Trade 
Commission, and similar administrative bodies. True it is, of course, 
that here the section comes into action only if the tax is held uncon- 
stitutional, and no constitutional issue could be involved in the facts 
to be determined by the Commissioner. Other lines of defense are 
that due process is not necessarily judicial process,** and that the 
taxpayer’s remedy is purely statutory and may be changed by Con- 
gress. 

Section 21 (d) (1) is patterned to a great extent after similar 
sections in previous revenue acts. In section 424 of the Revenue 
Act of 1928, concerning refund of automobile accessories tax, it is 


47 United States v. Anderson, 269 U. S. 422, 46 Sup. Ct. 131, 70 L. ed. 347 
ft990). Reinecke v. Spalding, 280 U. S. 227, 50 Sup. Ct. 96, 74 L. ed. 385 

48 Reetz v. Michigan, 188 U. S. 505, 507, 23 Sup. Ct. 390, 47 L. ed. 563 
(1903) ; Murray’s Lessee v. Hoboken Land & Improvement Co., 18 How. 272, 
15 L. ed. 372 (U. S. 1855); Dreyer v. Illinois, 187 U. S. 71, 83, 23 Sup. Ct. 28, 
47 L. ed. 79 (1902). 
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provided both that the claimant “must establish to the satisfaction 
of the Commissioner” that the tax was improperly levied, and “that 
such amount was not collected, directly or indirectly, from the pur- 
chaser or lessee, or that such amount, although collected, directly or 
indirectly, from the purchaser or lessee was returned to him. . . .” 
In that statute, provision was made for the refund of the tax sub- 
ject to the claimant’s bond that he return it to the one to whom the 
tax had been passed. The similarity of these two pieces of legisla- 
tion, however, is patent. Another legislative provision that goes prac- 
tically as far, is found in section 621 (d) of the Revenue Act of 
1932. There is no close comparison, however, between the method 
of refund prescribed in these present amendments and that of the 
Board of Tax Appeals. Here the processor is limited to the Com- 
missioner’s determination before any judicial measures may be taken, 
and this only after paying the tax. In the litigation before the Board 
of Tax Appeals the Board hears and decides the case not only upon 
the Commissioners report, but upon evidence de novo similar to the 
procedure in a hearing before the other lower Federal Courts. And 
there the remedy is in the alternative, in that the litigation may be 
instituted before a District Court as well. It is also worthy of men- 
tion that the B. T. A. is a separate and independent Federal agency 
outside the Treasury Department, which is the tax determining 
agency. Due process requires that all administrative proceedings af- 
fecting property rights shall be subject to judicial determinations 
made upon notice and hearing.*® Whether the processor has an ac- 
tual judicial determination is doubtful, considering the fact that the 
Commissioner compiles the record which is the only evidence offered 
before the judiciary. It is to be assumed, nevertheless, that such 
record would contain all of the pertinent issues both of law and of 
fact, even though the Commissioner is a government agent. There 
is also the question of deprivation of a jury trial in a civil case, which 
might seem to be violative of the Seventh Amendment. It must be 
remembered, though, that the sovereign can be sued only by its con- 
sent, and in the way and by the means which it prescribes. The fact 
that all or part of a tax has been or may possibly be passed on might 
reasonably be held to create no equity whatever in the Government 
for taxes unconstitutionally assessed and collected.*° 

2. Attacks based upon the character of burden of proof imposed: 


49 Pacific Live Stock Co. v. Lewis, 241 U. S. 440, 36 Sup. Ct. 637, 60 L. ed. 
1084 (1916); Phillips v. Commissioner, 283 U. S. 589, 51 Sup. Ct. 608, 75 L. 
ed. 1289 (1931); Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 
598 (1932). 

50 See: Evans: Right to Recover Payments of Processing Taxes (1935), 
3 U. S. Law Week 115. 
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contentions as to unreasonable or impossible character of the burden 
imposed on claimants. The requirement that the processor prove he 
has not directly or indirectly passed the tax on or back deserves con- 
sideration. The extreme difficulty of sustaining such a burden of 
proof is the chief complaint in the supplemental bills which were 
filed in cases already pending in the courts when the amendments 
were passed. The processors allege that the tax is generally included 
in their operating costs and is not in any way excluded or set off, 
and that, as a result, it is impossible to tell whether the tax has been 
passed on or not. The query is, how is the percentage of the tax to 
be determined between the general operating cost-and the sale price 
of the product? Is it to be determined by the margin of profit or 
loss? If so, how large a profit is to be permitted before it will be 
considered as containing the tax? The difficulty of segregating the 
tax may be great. A weakness of this argument is its inconsistency 
with other allegations contained in most of the petitions to the effect 
that many of the customers of the processors are making claims for 
refund, and threatening not to pay the tax included in their contract 
sales. Indeed, some have flatly refused payment of the tax. It 
would seem then, that at least in some of the cases, the amount of 
the tax passed on is actually ascertainable. In any event, the facts 
called for, if known at all, are peculiarly within the knowledge of 
the processors. It does not seem unreasonable to require them to 
furnish a “bill of particulars.” Certainly if the processors cannot 
distinguish the tax from their own business transactions, it could 
hardly be expected that the Commissioner should have the burden of 
ferreting it out. 

It has been an established rule for some time in our courts that 
one who pleads unconstitutionality must show that the burden of the 
tax has been actually borne by him and not by another.** Also it 
has frequently been held that a suit for the recovery of taxes is an 
action in the nature of assumpsit for money had and received, and 
although suits for refund of Federal taxes must conform to the pre- 
scribed statutory requirements, they are governed by equitable prin- 
ciples.** In the absence of statutory provision, it would be necessary 
for the Government, if it were to rely on the equitable defense of 
“unjust enrichment,” affirmatively to plead the defense and sustain 
the burden of proving that the taxpayer had not actually borne the 


51 United States v. Jefferson Electric Co., 291 U. S. 386, 54 Sup. Ct. 443, 
78 L. ed. 859 (1934) ; Champ Spring Co. v. U. S. 47 F. (2d) 1, 3 (C. C. A. 8th, 
1931), certiorari denied 283 U. S. 852; Shannopin Country Club v. Heiner, 
2 F. (2d) 393 (W. D. Pa. 1924). 

52 New York Life Insurance Co. v. Anderson, 263 F. (2d) 527 (C. C. A. 2d, 
1920); Ralston Purina Co. v. United States, 58 F. (2d) 1065 (Ct. Cls. 1932). 
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tax. The amendments, however, shift this burden onto the tax- 
payer by creating a presumption that the tax has actually been passed 
from the processor. Statutes placing the burden of proof upon the 
taxpayers generally are not new to our taxing system.®* The leading 
case in support of this practice is that of United States v. Jefferson 
Electric Co.,** in which the court disposed of a similar objection to 
section 424 of the Revenue Act of 1928, supra. The Court there 
said: 

“And it must be conceded also that section 424 applies to 
rights accrued theretofore and still subsisting, but not sued on 
prior to April 30, 1928, and subjects them to the restriction that 
the taxpayer (a) must show that he alone has borne the burden 
of the tax, or (b), if he has shifted the burden to the purchasers, 
must give a bond promptly to use the refunded sum in reim- 
bursing them. But it cannot be conceded that in imposing this 
restriction the section strikes down prior rights, or does more 
than to require that it be shown or made certain that the money 
when refunded will go to the one who has borne the burden of 
the illegal tax, and therefore is entitled in justice and good con- 
science to relief. This plainly is but another way of providing 
that the money shall go to the one who has been the actual suf- 
ferer and therefore is the real party in interest. We do not 
perceive in the restriction any infringement of due process of 
law. If the taxpayer has borne the burden of the tax, he readily 
can show it and certainly there is nothing arbitrary in requiring 
that he make such a showing. . . .” 


One of the deciding equitable principles in that case is, however, 
lacking here; namely, that under the present amendments, there is 
no provision for refund to the one, other than the processor, upon 
whom the tax finally rested. Tracing the tax to the final consumer 
who actually bore it would be difficult and impracticable, if not im- 
possible. The question, then, is who shall have the taxes, if neither 
party has an equitable claim to them. If the processor has in fact 
passed the tax to another, to permit him to recover would be to give 
him a windfall and unearned profit. The Government has only a 
slightly better, if as good, equitable right to the taxes. The Govern- 
ment’s power to collect taxes, however, is not based upon equitable 
considerations, but upon pressing need. This might well be sufficient 
to overbalance the scales in favor of the Government. 

The Supreme Court has had before it, in several cases, novel 
provisions for refund under state statutes, and has decreed that 


53 Walsh v. Columbus, H. V. & A. R. R. Co., 176 U. S. 469, 20 Sup. Ct. 393, 
44 L. ed. 548 (1900); Smiley v. Kansas, 196 U. S. 447, 25 Sup. Ct. 289, 49 L. 
“19 i (1905) ; Marshall v. Dye, 231 U. S. 250, 34 Sup. Ct. 92, 58 L. ed. 206 

54291 U. S. 386, 54 Sup. Ct. 443, 78 L. ed. 859 (1934). 
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equitable relief should be granted until those provisions received a 
settled construction.** In each of these cases, however, the state 
tax statute in issue prescribed a system of litigation for which there 
was no precedent. 

3. The views taken by the courts. The amendments have helped 
the Government in some instances and hindered it in others. The 
net gain to the Government is slight. Some of the courts which had 
previously granted injunctions dissolved them on the ground that the 
amendments removed the threat of deprivation of legal remedy. 
Others refused to dissolve such injunctions because in their opinion 
the amendments provided a legal remedy of doubtful value if it 
were a legal remedy at all. Still others, having previously denied 
injunctions on the ground that the threat of pending legislation was 
not sufficient to invoke equity, have held, after the amendments, that 
the processors had been deprived of an adequate legal remedy, and 
that an injunction should issue. For instance, the Circuit Court of 
Appeals for the Ninth Circuit, which had previously denied injunc- 
tions, held, in a group of eight cases entitled the Merchants Packing 
Co. v. Rogan,** that an injunction should issue on appeal from the 
vacating of an injunction by the trial court. The opinion implied 
that the amendments did not provide an adequate remedy, and that 
the facts involved in the cases before the court differed from those 
considered in the Fisher Flouring Mills case.** 

In Baltic Mills Co. v. Bitgood, and related cases,®* the court held 
specifically that the processors were not afforded a complete and 
adequate remedy at law under the amendments to the AAA. This 
holding is based on the impossibility of the processor’s establishing 
the fact that he has not in truth passed on the tax. The same court, 
however, upon further consideration, held, in Grosvenor-Dale Co. 
v. Bitgood, and related cases,®® that section 21 (a) of the amend- 
ments removed the power of the court to grant equitable relief. The 
court said: 

“Nevertheless, the prohibition of the amendment against in- 
junctive relief must be construed as in pari materia with the 
other provisions of the A. A. A. as amended, including the 


amended section 21 (a), narrowing the broad right of recovery 
at law theretofore provided. See R. S. 3224, 26 U. S.C. A. 


55 Union Pacific Railroad Co. v. Weld County, 247 U. S. 282, 38 Sup. Ct. 510, 
62 L. ed. 1110 (1918) ; Atlantic Coast Line v. Daughton, 262 U. S. 413, 43 Sup. 
Ct. 620, 67 L. ed. 1061 (1923). 


56 (C. C. A. 9th Sept. 24, 1935). 

57 Supra note 34. 

58 (D. Conn. August 28, 1935) 3 U. S. Law Week 84. 

59 (D. Conn. September 26, 1935) 3 U. S. Law Week 84. 
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156. Snyder v. Marks, supra. It must also, I think, be con- 
strued in the light of the fact that at the time of its enactment 
a multitude of suits throughout the country were being brought 
to the Federal courts to restrain the collection of process taxes, 
etc. If it had been the congressional intent to leave to the courts 
the power to administer equity in accordance with its established 
principles, there was no need to include in the amended Act, 
section 21 (a), a provision which in words appears to be but a 
reénactment of R. S. 3224. I can only conclude that the A. A. A. 
as amended by section 21 (a) was intended to destroy an equit- 
able power theretofore existing, and that hereafter the court, 
irrespective of the inadequacy of the remedy at law, is without 
jurisdiction to do equity in such cases.” 


There have been a number of other courts which have found the 
present legal remedy of doubtful validity or value.® 


The Circuit Court of Appeals for the Fifth Circuit adopted a 
contrary view. In Jose Escalante and Co. v. Fontenot, and related 
cases," the court expressed itself as being unanimously of the opinion 
that under the amendments there was an adequate remedy at law, 
and that the court had no jurisdiction to enjoin the collection of 
processing taxes. The District Court for the Northern District of 
Texas, within that Circuit, refused, however, to follow the Circuit 
Court. In G. B. R. Smith Milling Co. v. Thomas, and a number 
of related cases, the court held that the legal remedy provided by 
the amendments was inadequate because of the procedure outlined 
for litigation, and because it imposed upon the processor the burden 
of proof. A similar decision is that of Larabee Flour Mills v. Nee,* 
in which the court, commenting upon the impossibility of proof of 
passing on the tax, said: 


“If the remedy at law includes a provision impossible to be 
compiled with, then, of course, it is no remedy at all and hence 
falls far short of being that clear, unquestionable and adequate 
remedy, the existence of which precludes resort to a court of 
equity... . It is true, of course, that the taxpayer may not 
have an injunction against the collection of an illegal tax unless 
he proves that he will be damaged irreparably if he pays the tax. 
When, however, the tax is levied against him and in the first 
instance must be paid by him out of his funds, no more is in- 
cumbent on him than that he prove that the tax is illegal, that 


60 Danahy Packing Co. v. McGowan (W. D. N. Y. Oct. 24, 1935) ; Washburn 
Crosby Co. v. McGowan (W. D. N. Y. Oct. 24, 1935); Bay State Milling Co. 
v. Landy (D. Minn. Oct. 28, 1935); Fuld & Hatch Knitting Co. v. Riley 
(N. D. N. Y. Oct. 26, 1935). 

61 (C. C. A. 5th, Sept. 13, 1935). Reiterated in the Rickert Rice Mills cases, 
supra note 1, this holding is now to be reviewed by the Supreme Court. 

62 (N. D. Tex. Sept. 20, 1935), 3 U. S. Law Week 84. 

63 (W. D. Mo. Oct. 10, 1935), 3 U. S. Law Week 65. 
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it will be paid out of his funds and that there is no adequate 
remedy at law for its recovery.” 


This court also held, however, that the injunctions could issue only 
for the taxes assessed prior to the adoption of amendments; taxes 
accruing after that time are valid because the amendments specifically 
determined them. The same view was taken by the District Court 
for Maryland, following a rehearing in the case of John A. Gebelein, 
Inc. v. Milbourne.™ 


The District Court for the Southern District of New York has 
held that injunctions would not issue and that the remedy at law 
provided by the amendments was adequate.** There are a number 
of holdings in accord with these cases in other jurisdictions.** In 
Meridian Grain & Elevator Co. v. Fly,*" a Mississippi District Court 
said: 

“The right to relief sought must be tested by the sufficiency 
of the averments of the bill of complaint. It is encumbent upon 
the plaintiff to show affirmatively that it has such right, title, or 
interest in the proceeds of the tax, collection of which it seeks 
to enjoin, as would result in specific injury to it if it pays the 
tax. It does not appear in this case that the burden of the tax 
has been actually borne by the plaintiff who seeks to recover it. 
If the taxes have been actually borne by others, then such others 
are the real parties in interest and the plaintiff is not entitled to 
recover either in equity or at law.” 


Another interesting decision is that in Stratton and Co. v. Gagne,®* 
in which an injunction was denied. The court did not find in that 
case such exceptional and extraordinary circumstances as would war- 
rant equitable relief, inasmuch as Congress by the amendments had 
provided for an adequate remedy at law. Additional significance is 
lent to this case because Judge Morris, who rendered the decision, 
was with the majority of the Circuit Court of Appeals for the First 
circuit when that court, in the Hoosac case held the Agricultural Ad- 
justment Act unconstitutional. 

4. Declaratory judgments in processing tax litigation. The Fed- 


64 (D. Md. Oct. 1, 1935), 3 U. S. Law Week 65. 


65 Henrietta Mills v. Hoey (S. D. N. Y. Sept. 5, 1935); Mitsui & Co., Ltd. 
v. Durning (S. D. N. Y. Oct. 23, 1935) ; Postum Co. v. Higgins (S. D. N. Y. 
Oct. 24, 1935). 


66 Jedd Jones, Jr., et al., d.b.a. Jones Brothers Elevator & Mill Co. v. Viley 
(D. Idaho, September 6, 1935); Queen City Cotton Co. v. Martin (D. Vt. 
Sept. 7, 1935) ; Little Rock Packing Co. v. Adkins (E. D. Ark. Sept. 27, 1935). 


67 (D. Miss. Aug. 29, 1935) 3 U. S. Law Week 85. 
68 (D. N. H. Sept. 28, 1935.) 
69 Butler v. United States, 78 F. (2d) 1 (C. C. A. Ist, 1935). 
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eral Declaratory Judgment Act 7° was enacted by Congress on June 
14, 1934. It does not create any new substantive rights, nor purport 
to abolish the requirement of “actual controversy,” but merely pro- 
vides for a non-coercive decree which may be granted to a litigant 
before his rights have actually been invaded. The Act is drafted to 
eliminate technicalities of procedure, and is intended often to be used 
as an alternative rather than an exclusive remedy. A declaratory 
judgment may be obtained notwithstanding the fact that other relief 
is requested and granted. Professor Borchard, sponsor of the new 
Federal Act and an outstanding authority on declaratory judgments 
in this country, believed that its greatest value would lie in the fields 
of constitutional and administrative law. It was also expected to be 
helpful in limiting the use of injunctions, but it does not appear that 
this expectation has been fulfilled. In a large number of processing 
tax suits the processors have asked both injunctive relief and a dec- 
laratory judgment. 


The Declaratory Judgment Act did not except tax suits from its 
scope, but the Government has contended in the processing tax cases 
that it was not intended to be used as a means for testing the con- 
stitutionality of taxing statutes. This argument is based on the fact 
that it is an adjective and not a substantive law, and does not give 
taxpayers the right to litigate where no such right existed before. 
The care with which both Congress and the courts have attempted 
to protect the collection of revenue lends weight to this contention. 
When a similar question arose as to the jurisdiction of the Court of 
Claims, the Supreme Court said in Nichols v. United States: ™ 


“Can it be supposed that Congress, after having carefully 
constructed a revenue system, with ample provisions to redress 
wrong, intended to give to the taxpayer and importer a further 
and different remedy. The mischiefs that would result, if the 
aggrieved party could disregard the provisions in the system de- 
signed expressly for his security and benefit, and sue at any time 
in the Court of Claims, forbid the idea that Congress intended 
to allow any other modes to redress a supposed wrong in the 
operation of the revenue laws, than such as are particularly 
given by those laws.” 


Some of the lower Federal courts, however, have not upheld the 
Government’s contention. In Penn v. Glenn,"*? a Kentucky District 
Court assumed jurisdiction under the Declaratory Judgment Act and 
made a judicial declaration that the Kerr-Smith Tobacco Control 


7048 Star. 955 (1934), 28 U. S. C. 400 (1934). 
7174 U. S. 122, 19 L. ed. 125 (1868). 
7210 Fed. Supp. 48 (D. Ky. April 13, 1935). 
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Act is unconstitutional as an attempt to make an invalid regulation 
under the guise of a taxing power. This declaration was made de- 
spite the fact that the court found no occasion for granting an in- 
junction. The court pointed out that its judgment would not hinder 
the Collector from collecting the tax; but if he collected it, and the 
tax was later held unconstitutional by the Supreme Court, the trial 
court would probably be justified in refusing him a certificate of 
probable cause, and thus he and his bond would be liable for the 
judgment obtained. 


In the case of F. G. Vogt & Sons v. Rothensies,”* a district court 
handed down a declaratory judgment holding the AAA uncon- 
stitutional solely on the grounds of improper delegation, though the 
court did not at that time issue an injunction. A number of courts, 
however, have held that the Act could not be applied to suits involv- 
ing Federal taxation."* Comparatively few courts have as yet taken 
any action on petitions for declaratory judgments; most courts have 
merely heard evidence tending to establish the right to injunction, 
without going into the merits or constitutionality of the case. 

Whatever doubt there may have been as to the applicability of the 
Declaratory Judgment Act to tax litigation has now been removed. 
Congress, in section 405 of the Revenue Act of 1935, approved 
August 30, 1935, has specifically provided that it shall not apply, and 
this provision has been extended to include any suit now pending 
in any court of the United States. That it would take effect as in- 
tended has already been decided.** There seems scant chance of any 
challenge of the right of Congress to so qualify the Act, inasmuch 
as the procedure was established for the Federal courts by Congress. 
That such legislation can be made to affect pending litigation in the 
courts has been upheld too often to be subject to much question.”® 
With the exception of the few cases in which declaratory judgment 
has already been rendered, it would seem that this phase of the pres- 
ent flood of litigation is moot. Joun A. HartMan, Jr., 

KATHERINE SHILLING, 
CuHar.es C. WISE, Jr. 


73 (E. D. Pa. July 17, 1935) 2 U. S. Law Week 1065. 

74 Fisher Flouring Mills v. Vierhus (W. D. Wash. July 11, 1935), supra note 
34; Inland Milling Co. v. Huston, supra note 27. 

™ Larabee Flour Mills Co. v. Nee (W. D. Mo. Oct. 3, 1935), 3 U. S. Law 
Week 65. 

76 Smallwood v. Gallardo, 275 U. S. 56, 48 Sup. Ct. 23, 72 L. ed. 153 (1927) ; 
Lew v. Bray, 81 Conn. 213, 217, 70 Atl. 628 (1928); Abbott v. Marion Mining 
Co., 255 Mo. 378, 164 S. W. 563 (1914) ; Russell v. Kennington, 160 Ga. 467, 
468, 128 S. E. 581 (1925) ; McCoy v. Hunter, 167 La. 1032, ry 120 So. 767 
(1929) ; Campbell v. Iron-Silver Mining Co., 83 Fed. 643 (C. C. A. 8th, 1897). 
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CONSTITUTIONALITY OF THE NEW FRAZIER-LEMKE AMENDMENT 
TO THE BANKRuptTcy Act 


Within three months from the date of the Radford decision’ hold- 
ing subsection (s) of section 75 of the Bankruptcy Act, or the Frazier- 
Lemke Bankruptcy Amendment, unconstitutional, Congress had 
passed substitute legislation.2 This rapid reénactment was doubtless 
due to great public demand for such legislation,’ and the absence of 
any organized opposition.* 

While the Supreme Court decision held invalid only subsection (s), 
of section 75 of the Bankruptcy Act,® several other subsections of sec- 
tion 75 were amended.® Subsection (b) as amended relieves the con- 
ciliation commissioner from payment of filing and incidental expenses 
from his fee.?’ The amendment to subsection (g) does away with the 
requirement that the farmer-debtor pay into court in cash the money 
necessary to meet all debts having priority, unless waived. Since the 
farmer-debtor presumably has little cash, this amendment would seem 
to remove an obstacle in the way of compositions, and also avoid a 
heavy drain on what resources the farmer may have at a time when 
he can little afford it.® 


The amendment to subsection (k) provides that a composition or 


1 Louisville Joint Stock Land Bank v. Radford, 295 U. S. 555, 55 Sup. Ct. 
854, 79 L. ed. 920 (1935); note (1935) 3 Geo. Wasu. L. Rev. 243; (1935) 3 
Geo. Wasu. L. Rev. 388; see also (1935) 3 Geo. Wasu. L. Rev. 105 (case of 
Re Bradford). 

2 Opinion handed down May 27, 1935. New Act passed Senate, after agree- 
ment with House amendments, on August 23. Signed by the President August 
28, 1935; Pub. Law, No. 384, 74th Congress, First Session. For an article dis- 
cussing section 75 as a whole see: Hanna, Recent Amendments to the Bank- 
ruptcy Act (1933) 1 Geo. Wasu. L. Rev. 448. 

3 Senator Copeland (N. Y.) said: “The bill comes to us by reason of an 
epidemic of disasters among farm owners. In the Rochester (N. Y.) Democrat 
for August 15, I read an appalling list of foreclosures in Monroe County. Dis- 
tress on all sides is apparent.” 79 Conc. Rec. 14110 (1935). 

Senator Ashurst (Ariz.) said: “Mr. President, there is no escape from the 
irresistible logic of the Senator from North Carolina (Senator Bailey felt the 
bill would injure farm credit), and I am willing to do what he suggests. In- 
deed we have done so for municipal corporations and corporations other than 
municipal. Within a few hours we will probably have before us a bill affecting 
railroads; and I say again we cannot escape the irresistible logic of the Sen- 
ator from North Carolina. Therefore, I shall support the bill, because in these 
great cataclysms, these tremendous events that sweep over mankind every fifty 
or a hundred years, in the nature of the things there must be a sharing of losses. 
The creditor classes cannot say: ‘We refuse to share in the loss.’” 79 Conc 
Rec. 14108 (1935). 

4The new Act passed the House on the Consent Calendar. It was exten- 
sively discussed in the Senate, but no record vote taken. 79 Conc. Rec. 14100- 
14113 (1935). 

5 Louisville Joint Stock Land Bank v. Radford, supra note 1. 

6 Subsections (b), (9), (k), (n), (2). 

7 Cf. (1935) 40 Com. L. J. 63. 

8 Note (1934) 43 YALE L. J. 1285. 






106 THE GEORGE WASHINGTON LAW REVIEW 


extension proposal may be made which reduces a secured creditor's 
lien to the market value of the property. This amendment should 
make composition or extension agreements more feasible since it 
harmonizes composition or extension proceedings with bankruptcy 
proceedings under subsection (s).’° Composition proceedings have 
long been recognized in bankruptcy procedure.’ If a majority of 
secured creditors are willing to allow their liens to be reduced to the 
market value of the property, a minority should not be permitted to 
prevent a composition, as the pro rata shares will remain the same.’? 

The amendments to subsection (m) seem intended to clarify the 
provisions of section 75 as to the jurisdiction of the court over the 
debtor’s property,’* and to establish uniformity of interpretation of 
subsections (”) and (0) by the various Federal courts.'** The amend- 
ments to subsection (p) further define the jurisdiction of the court 
and provide that the provisions of section 75 shall apply to all cred- 
itors, public and private.’® 


® Compare old subsection (&) prohibiting any composition reducing a secured 
creditor’s lien. 

10 Since the major portion of farm indebtedness is secured by mortgages, 
former subsection (k) would seem to make any composition agreement almost 
> and automatically force the debtor to file his petition under subsec- 
tion (s). 

11 First provided for in this country by Act of 1867, as amended in 1874, 18 
Stat. 182 (1874). Present law, 30 Star. 549 (1898), 11 U. S. C. § 30 (1934). 
Cf. also sections 77 and 77B of the present Bankruptcy Act. Continental IIl. 
Nat. Bank and Trust Co. et al. v. Chicago, R. I. & P. Ry., 294 U. S. 648, 55 
Sup. Ct. 595, 79 L. ed. 642 (1935). 

121 Cottier, BANKRUPTCY (1921) 434. 

13 All property “wherever located . . . including all real or personal prop- 
erty, or any equity or right in any such property.” 

14 There were a number of different holdings and conclusions reached by 
various Federal District Courts in interpreting former subsections (m) and (0). 

In re Weiss, 10 F. Supp. 229 (S. D. Ia. 1935), held a purchaser of land under 
installment contract had no interest sufficient to proceed under section 75. In re 
Borgelt, 10 F. Supp. 113, (S. D. Ill. 1935) held: after expiration of redemption 
period, debtor has only his equity of redemption and hence no property interest 
which can be administered under section 75 (s). In re Freudenburg C. C. H. 
Bankruptcy Service § 3060 (no official report) (D. C. W. D. Wis. 1934) held 
a debtor’s exempt property subject to encumbrances came under subsection (s). 
Zapalac v. White, 9 F. Supp. 419 (S. D. Tex. 1934) held the court could only 
set aside exemptions and not enforce the moratorium as to them. In re Smith, 
9 F. Supp. 277 (S. D. Ia. 1934) held that after a sale of debtor’s property on 
foreclosure there is no interest over which the bankruptcy court may assume 
jurisdiction. In re Duffy, 9 F. Supp. 166 (E. D. Ill. 1934) held the equity of 
redemption was “property” within the meaning of section 75 and subject to the 
jurisdiction of the court. Bradford v. Fahey, 76 F. (2d) 628 (C. C. A. 4th, 
1935) held that a bankruptcy court may stay state court foreclosure proceedings 
up to time of confirming the sale. U. S. Nat. Bank of Omaha v. Pamp, 77 F. 
(2d) 9 (C. C. A. 8th, 1935) held that where the mortgagee had secured a deed 
of foreclosure, but the debtor remained in possession, the bankruptcy court had 
jurisdiction. 

15 Original subsection (p) exempted proceedings “for the collection of taxes, 
or a or penalties with respect thereto” from the operation of subsec- 
tion (0). 
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This, then, brings the discussion to the controversial subsection 
(s).2® The major objections to former subsection (s) were: I. The 
Act was not a law on the subject of bankruptcies. I]. The Act was 
in violation of the Fifth Amendment to the Constitution of the United 
States in that it deprived creditors of property rights without due 
process of law. The Supreme Court denied the first proposition, but 
held the Act invalid as a violation of the due process clause of the 
Fifth Amendment.?? 

The court found that the Act deprived a mortgagee of the follow- 
ing property rights: “1. The right to retain his lien until the indebt- 
edness thereby secured is paid. 2. The right to realize upon the 
security by a judicial public sale. 3. The right to determine when 
such sale shall be held, subject only to the discretion of the court. 
4. The right to protect its interest in the property by bidding at such 
sale, whenever held, and thus to assure having the mortgaged prop- 
erty devoted primarily to the satisfaction of the debt, either through 
the receipt of the proceeds of a fair competitive sale or by taking the 
property itself. 5. The right to control meanwhile the property dur- 
ing the period of default, subject only to the discretion of the court, 
and to have the rents and profits collected by a receiver for the satis- 
faction of the debt.” ?® 

With these objections in mind it is here proposed to analyze the 
provisions of the new subsection (s), or the new Frazier-Lemke 
Bankruptcy Amendment. 

As did the former subsection (s), the new subsection provides that 
any farmer-debtor who fails to obtain the acceptance of a majority of 
creditors whose claims are affected by a composition may amend his 
petition or answer and ask to be adjudged a bankrupt.’® All the 
debtor’s property,?® wherever located, is to be appraised at its fair 
and reasonable market value.** His unencumbered exemptions are 
set aside to him.”* 

The debtor may then retain possession of any part or all of the 
remainder of his property for a period of three years subject to cer- 


16 For an analysis of former subsection (s) see Note (1934) 3 Gro. WAsH. 
L. Rev. 89. 


17 Louisville Joint Stock Land Bank v. Radford, supra note 1. 

18 Idem, supra note 1. 

19 For an analysis of procedure under former subsection (s) see Roop, AN 
AGRICULTURAL CONCILIATION COMMISSIONER'S GuIDE (1934). Procedure re- 
mains about the same under the new Act. 

20 Under the old Act there was some question whether any property other 
than agricultural was included. i 

21 Former subsection (s) stated: “fair and reasonable value, not necessarily 
the market value at the time of such appraisal.” Cf. Note (1935) 44 Yate L. J. 
651, 657. Corirer, BANKRUPTCY 1935 ANNUAL Supp. 778. 


22 Former subsection (s) made no distinction between encumbered and unen- 
cumbered exemptions. 
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tain conditions and under the supervision and control of the court.”* 
The debtor is required to pay a reasonable rental into court for the 
part of the property he retains.** This rental is to be applied first to 
pay taxes and upkeep of the property, and the remainder distributed 
among creditors, secured and unsecured, and applied on their claims 
as their interests may appear.*® The court is given power to sell un- 
exempt and perishable personal property if deemed necessary to pro- 
tect the interests of creditors.*® The court may, if it sees fit, require 
payments on principal with a view to the debtor’s ability to pay. 

After three years have elapsed, or sooner if he desires, the debtor 
may pay into court the amount of the appraisal of the property of 
which he has retained possession, and the court will then turn over to 
him full title to and possession of that property, free and clear of en- 
cumbrances.”7_ This procedure is subject to two provisos: 1. On the 
request of any creditor, secured or unsecured, or of the debtor, the 
court may order a reappraisal of the property and require the debtor 
to pay that price if it is more than the original appraisal.** 2. On the 
demand of any secured creditor the court may order the property on 
which the creditor has a lien sold at public auction. If the debtor 
fails to comply with the provisions of the Act, or any court order 
made thereunder, a trustee may be appointed and the property sold.”® 

The Act is declared to be an emergency measure, the court being 
given discretion to shorten the stay of proceedings.*° The Act applies 
to both present and future indebtedness.* Other provisions of sub- 
section (s) do not seem to present constitutional questions.*? 

23 Subsection (s) (1) and (2). 

24 See Radford decision, supra note 1. 


25 This would allow secured creditors prior rights. In re Babcock, Fed. Cas. 
No. 696 (C. C. Mass. 1844); In re Beaver Knitting Mills, 154 Fed. 320 (C. C. 


A. 2d, 1907). 
26 On power of the court to make sales free from encumbrances see note 53 
infra. 


27 Subsection (s) (3). 

28 The reappraisal may be by court appraiser, or in accordance with evidence 
submitted at a hearing ordered by the court, the choice of methods being left to 
court discretion. 

29 Appointment of a trustee does not otherwise seem to be required by the Act. 

30 Subsection (s) (6). 

81 Old subsection (s) applied only to existing indebtedness. The following 
discussion took place on the floor of the House: Mr. Nelson: “Am I right in 
understanding that the benefits under this bill apply only to debts previously con- 
tracted and not to future debts?” 

Mr. Lemke: “There is no limitation. . . . The reason we did not put that 
into this bill is because when the former Act got up to the Supreme Court there 
was serious argument whether that could be done, because you would have a 
farmer have part of his property in a bankruptcy court, and then the property 
he a; afterwards would not be in bankruptcy.” 79 Conc. Rec. 14628 
(1935). 

82 Subsection (s) (4) relates to conciliation commissioners, and defines the 
word “farmer” as contemplated by the Act. Subsection (s) (5) provides for 
reinstatement of cases dismissed after former subsection (s) was held invalid. 
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The scope of the bankruptcy power conferred on Congress by the 
Constitution is very broad.** Mr. Justice Brandeis stated in the 
Radford case that “the scope of the bankruptcy power conferred upon 
Congress is not necessarily limited to that which has been exercised. 

The discharge of the debtor has come to be an object of no 
less concern than the distribution of his property. Hanover National 
Bank v. Moyses, 186 U. S. 181, 22 Sup. Ct. 857, 46 L. ed. 1113 
(1902).” * In Sturges v. Crowinshield Mr. Chief Justice Marshall 
stated: ““That the power (to legislate on the subject of bankruptcies) 
is both unlimited and supreme, is not questioned.” And again: “The 
bankrupt law is said to grow out of the exigencies of commerce, and 
to be applicable solely to traders; but it is not easy to say who must 
be excluded from, or who may be included within this description. It 
is like every other part of the subject, one on which the legislature 
may exercise an extensive discretion.” ** 


Like other grants of power to Congress, the bankruptcy power has 
been held subject to the Fifth Amendment.*® Under the bankruptcy 
power, however, Congress may alter the obligations of contract, and 
“may prescribe any regulations concerning discharge in bankruptcy 
that are not so grossly unreasonable as to be incompatible with fun- 
damental law.”** The Constitution does not confer powers in one 
section and take them away through another.** 


In the Radford case the Court found that former subsection (s) 
had the effect not only of discharging the debtor’s personal obligation, 
but of taking “substantive rights in specific property acquired by the 
Bank prior to the Act.’ ** 

In re Young, the first case decided under the Frazier-Lemke Act, 
held the new subsection (s) unconstitutional.*° In this case a fore- 
closure decree had been entered on May 22, 1934, and the debtor’s 


33 Unitep States Constitution, Section 8, Articte 1: “Congress shall 
have power to establish . . . uniform laws on the subject of bankruptcies 
throughout the United States.” 

34 Louisville Joint Stock Land Bank v. Radford, supra note 1. 

35 4 Wheat. 122, 4 L. ed..529 (U. S. 1819). 

36 Louisville Joint Stock Land Bank v. Radford, note 19, supra note 1. 


oa — Bank vy. Moyses, 186 U. S. 181, 22 Sup. Ct. 857, 46 L. ed. 1113 
(1901). 

38 Treat v. White, 181 U. S. 264, 21 Sup. Ct. 611, 45 L. ed. 853 (1901); 
Patton v. Brady, 184 U. S. 608, 22 Sup. Ct. 493, 46 L. ed. 741 (1901); Flint 
v. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 (1911); Bill- 
ings v. United States, 232 U. S. 261, 34 Sup. Ct. 421, 58 L. ed. 596 (1914) ; 
Brushaber v. Union Pac. R. R., 240 U. S. 1, 36 Sup. Ct. 236, 60 L. ed. 493 
(1915). 

89 Louisville Joint Stock Land Bank v. Radford, supra note 1. 

40 In re Young, D. C. S. D. Ill. No. 5431, Oct. 21, 1935. 

8 
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property ordered sold to the mortgagees on June 28, 1934. On Sep- 
tember 4, 1934, the debtor filed a petition under section 75 of the 
Bankruptcy Act. Being unable to effect a composition, he amended his 
petition and filed under the former subsection (s) on November 22, 
1934, was adjudged a bankrupt, and his case referred to a referee. 
When former subsection (s) was declared unconstitutional, the ref- 
eree relinquished jurisdiction of the case to the Circuit Court of Fulton 
County, Illinois. After the new subsection (s) was passed, the debtor 
filed his petition on September 9, 1935, in the United States District 
Court for the Southern District of Illinois, praying that the order of 
the referee remanding jurisdiction to the state court be set aside, and 
that the District Court reassume exclusive jurisdiction over the deb- 
tor’s property and grant him relief under the new subsection (s). 
The court held the new subsection invalid: (1) on due process 
grounds; and (2) failure to give full faith and credit to the decree 
of a state court. 

In holding that the due process clause of the Fifth Amendment 
was violated, the court felt that objections 3 and 5 made by the Su- 
preme Court in the Radford case, supra, were not met by the new 
subsection. 

It might be contended, however, that the court in the Young case 
unduly emphasizes the creditor’s claim to a right to a sale, and ignores 
the fact that while in bankruptcy proceedings, the property is under 
court control. The court, not the creditor, determines the time of 
sale. The court may make a sale over the objection of a creditor if it 
sees fit.*? 

The second objection of the court was also advanced in the Dis- 
trict Court stage of the Radford case where Judge Dawson said: “It 
seems to me that the claim of the bank that the Act violates section 1 
of Article IV of the Constitution, in that it denies full faith and 
credit to the judgment of the Kentucky Court decreeing foreclosure 
of its mortgage, is entirely without merit. There is withdrawn from 
the state court only the power to enforce this judgment. . . .”** 

It might be argued that the new Act by (1) allowing for a sale at 
public auction at which the creditor may be allowed to bid, and (2) 
providing for the payment of reasonable rent into court to be applied 
to the creditors’ claims “‘as their interests may appear’ does not take 


41 Section 1, Articte IV, U. S. Constitution. 


42 In re Franklin Brewing Co., 249 Fed. 333 (C. C. A. 2d, 1918) ; In re Kinsey 
Co., oe eee. 695 (C. C. A. 6th, 1911); Gantt v. Jones, 272 Fed. 117 (C. C. A. 
4th, 1921). 


43In re Radford, 8 F. Supp. 489 (W. D. Ky. 1934); cf. In re Duffy, 9 F. 
Supp. 166 (E. D. Ill. 1934). 
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any property rights of the creditor in an “arbitrary and unreasonable” 
manner.** 


It has been held that the mortgagee on a foreclosure sale has the 
option of receiving either the proceeds of a fair competitive sale or of 
taking the property himself.*° By allowing a public sale at the written 
demand of the mortgagee, it seems that the new subsection (s) ade- 
quately secures this right to the mortgagee.*® The court may permit 
the mortgagee to bid, and the amount of the indebtedness will be 
applied on his bid.** If the appraisal or sale of the property does 
not realize the amount of the mortgagee’s lien, he would still be en- 
titled to a deficiency judgment.** Since he has the option of taking 
the property if he is the highest bidder, or having its proceeds applied 
to satisfy his lien,*® the creditor should not be allowed to object to 


coming in pro rata with other provable debts of the bankrupt with 
his deficiency judgment.*° 


If the value of the property has depreciated to less than the amount 
of the creditor’s lien, as long as he is given an opportunity to bid on 
and take the property, the amount of his bid being subtracted from 
his lien claim, any property which has been taken from the creditor 


would seem to have been taken by economic law rather than an Act 
of Congress.™ 


44q,. Sale at public auction subsection (s) (3). With the court’s permission, 
or where permitted by state law, the mortgagee may bid and may purchase the 
land at a foreclosure sale. Easton v. German American Bank, 127 U. S. 532, 
8 Sup. Ct. 1297, 32 L. ed. 210 (1888). Subsection (s) (3) gives the debtor a 
right to redeem by paying the amount of the sale price and 5% interest within 
90 days. b. Reasonable rent, subsection (s) (2). Reasonable rent was re- 
garded as adequate compensation for withholding possession in Home Building 
and Loan Assn. v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 231, 78 L. ed. 413 
(1934) ; Block v. Hirsh, 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 856 (1921) ; 
Marcus Brown Co. v. Feldman, 256 U. S. 170, 41 Sup. Ct. 465, 65 L. ed. 877 
(1921) ; Levy Leasing Co. v. Siegel, 258 U. S. 242, 42 Sup. Ct. 289, 66 L. ed. 
595 (1922). 

45 Wehle, Railroad Reorganization Under Section 77 of the Bankruptcy Act 
(1934) 44 Ya.e L. J. 197, 212. Louisville Joint Stock Land Bank v. Radford 
supra note 1 (objection 4). 

46 Supra note 44a. 

47 Easton v. German American Bank, supra note 44a. 

48 Subsection (s) (1) provides: “All such existing mortgages, liens, pledges 
or encumbrances shall remain in full force and effect.” McHenry v. La Societe 
Francaise ect., 95 U. S. 58, 24 L. ed. 370 (1877). 

49 Supra note 47. 

5044 Yate L. J. 197, 229, supra note 45. Bankruptcy Act of 1898, Sections 
57e, 63a. 

51In the Circuit Court of Appeals, Fourth Circuit, Judge Parker, Presiding 
Judge, said of former subsection (s): “As a matter of fact, no Property in any 
real sense is taken from the lienholder by reason of the provisions of the Act. 
The mortgaged property has already shrunk in value before the proceedings 
under the Act are instituted; . . . While the lienholder is delayed in getting 
his money, the delay is probably not for so long a time, or the loss so great as 
would result to him if the Act were not passed and wholesale foreclosures of 
real estate mortgages should result.” Bradford v. Fahey, supra note 14. 
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Since the mortgagee has the right to a reappraisal at the end of 
three years, or can demand a sale at public auction, there should be no 
objection to the court’s selling to the debtor at the reappraisal price, 
or allowing him to redeem after the auction sale.** A bankruptcy 
court has power to sell bankrupt property free of encumbrances.** 
Transfer of the lien from the property to the proceeds of the sale is 
also constitutional.** Equity has always frowned upon forfeiture,** 
has had great solicitude for the mortgagor,** and should be willing to 
give him preference as a purchaser where he is willing to pay as much 
as the highest bidder. If bankruptcy proceedings are intended to in- 
clude giving the debtor a chance to start anew with a clean slate,*” 
he ought not be denied the privilege of buying back his old home pro- 
vided he pays into court money to be distributed among creditors.** 

For the three-year period during which all judicial and official pro- 
ceedings against the debtor, or the property of which he retains pos- 
session, are stayed by the court, the new Act has vested very large 
discretionary powers of control over the property in the court.*° 

The occurrence of an emergency does not create new legislative 
powers, or suspend the operation of any of the provisions of the Con- 
stitution.°° But where Congress makes use of a power expressly 
granted to it, the court may not inquire into the degree of necessity 
or the wisdom of the new legislation.** A court will not ordinarily 


52 The time allowed for redemption after a foreclosure sale is generally fixed 
by statute. 2 Jones, Mortcaces (1933) § 1334. 

53 The present Bankruptcy Act does not provide for such sales as did the 
Act of 1867, 14 Stat. 517 (1867). But the courts have held that the power was 
granted by implication. Van Huffel v. Harkelrode, 284 U. S. 225, 52 Sup. Ct. 
115, 76 L. ed. 256 (1931) ; Mellen v. Moline Malleable Iron Works, 131 U. S. 
352, 9 Sup. Ct. 781, 33 L. ed. 178 (1889) ; First Nat. Bank v. Shedd, 121 U. S. 
74, 7 Sup. Ct. 807, 30 L. ed. 877 (1887). 

54 Van Huffel v. Harkelrode, supra note 53. 

55 Noyes v. Clark, 7 Paige (N. Y.) 179 (1838); Noyes v. Anderson, 124 
N. Y. 175, 26 N. E. 316 (1891); 1 Jones §9. 

561 Jones § 13, 14, 18. 

57 In Burlingham v. Crouse, 228 U. S. 459, 33 Sup. Ct. 564, 57 L. ed. 920 
(1913), the court said: “It is the twofold purpose of the Bankruptcy Act to 
convert the estate of the bankrupt into cash and distribute it among creditors 
and then to give the bankrupt a fresh start with such exemptions and rights as 
the statute left untouched.” 

58 A bankrupt has been allowed by the court to repurchase his property. 
Traer v. Clews, 115 U. S. 528, 6 Sup. Ct. 155, 29 L. ed. 467 (1885). Sparhawk 
v. Yerkes, 142 U. S. 1, 12 Sup. Ct. 104, 35 L. ed. 915 (1891). 

59 Subsection (s) (2) allows the court to fix rental, pay taxes and upkeep 
therefrom and apportion the surplus among the creditors as their interests ap- 
pear. It may also sell unexempt personal or perishable property if deemed 
necessary to prevent loss and may require the debtor to make payments on the 
principal. Subsection (s) (6) allows the court to declare the emergency at an 
end before the expiration of 3 years. 

60 Ex parte Milligan, 4 Wall. 2, 18 L. ed. 281 (U. S. 1866). 

61 James Everard’s Breweries v. Day, 265 U. S. 545, 44 Sup. Ct. 628, 68 L 
ed. 1174 (1924) ; McCulloch v. Maryland, 4 Wheat. 316, 4L. 7“ 579 (1819) ; 
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question the legislature’s judgment as to the existence or continuance 
of an emergency.®* In a recent case coming up under the California 
Moratorium Act, Judge Wilson said: “Statutes recently passed by 
Congress, by the legislature of this State and by the legislatures of 
other States, for the purpose of carrying on and of extending relief 
to unemployed, and statements made by State and Government offi- 
cials in public documents, of which this court takes judicial notice, do 
not tend to support respondent’s theory that the financial depression 
has terminated, and do not indicate that economic conditions have 
either changed or become permanent to such an extent as to warrant 
the court in holding that there is no longer any need of the Mora- 
torium Act.” ® 

The Minnesota Moratorium case established the proposition that 
the legislature could stay proceedings for a limited time, if subject to 
court discretion.** While the state legislature in that case derived 
its power to act from the police power, the bankruptcy power of 
Congress seems equally broad and unlimited. When acting within 
the scope of its powers Congress may take cognizance of an emer- 
gency, and may make use of its powers to legislate for the general 
public welfare during the emergency.® In the leasing cases which 
arose during housing emergencies, the Supreme Court held consti- 
tutional statutes allowing tenants to remain in possession after the 
expiration of their leases provided they paid reasonable rent.** The 
same principles should be applicable to legislation under the bank- 
ruptcy power, especially since in ordinary bankruptcy proceedings 
bankrupts have been allowed to retain possession of their property 
under control of the court.** Three years does not seem too long a 
period to allow the bankrupt to retain possession in view of the length 
of time ordinarily required to close a bankrupt estate.®* 
















































Legal Tender Case, 110 U. S. 421, 4 Sup. Ct. 122, 28 L. ed. 204 (1884) ; McCray 
v. United States, 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 (1904). 

62 Hamilton v. Ky. Distilleries, 251 U. S. 146, 40 Sup. Ct. 106, 64 L. ed. 194 
(1919). 

63 Pierson et al. v. Bank of America National Trust and Savings Assn., Calif. 
Superior Ct. Cty. of Los Angeles, No. 389701, Sept. 11, 1935. 

64 Home Building and Loan Assn. v. Blaisdell, supra note 44b. 

65 Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 298, 61 L. ed. 755 (1917); cf. 
Reid v. Colorado, 187 U. S. 137, 23 Sup. Ct. 92, 47 L. ed. 168 (1902); Clark 
Distilling Co. v. Western Md. Ry. Co., 242 U. S. 311, 37 Sup. Ct. 180, 61 L. ed. 
326 (1917); Brooks v. United States, 267 U. S. 432, 45 Sup. Ct. 345, 69 L. ed. 
699 (1925). 

66 Block v. Hirsh (2 years), Marcus Brown Co. v. Feldman, Levy Leasing 
Co. v. Siegel (both Sept. 27, 1920, to Nov. 1, 1922), all supra note 44. 

67 In re Reiman, Fed. Cas. No. 11,673 (S. D. N. Y. 1874). 

68 In a time of emergency and economic distress the time needed would prob- 
ably be much longer because of the greater difficulty of liquidation. The fol- 
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Bearing in mind the broad scope of the power of Congress to legis- 
late under the bankruptcies clause of the Constitution, the present 
subsection (s) seems to be constitutional. By providing for a public 
sale at which the court may permit the mortgagee to bid, and placing 
the property more fully within the discretion and control of the court 
than did former subsection (s), the present Act substantially meets 
the first four objections of Justice Brandeis. The provisions made 
for the payment of a reasonable rent by the debtor, and the court’s 
power to apply the rent on taxes and upkeep as well as to exercise 
substantial control over the property and to declare the emergency pe- 
riod elapsed before the statutory period has expired, seems to satisfy 
the fifth objection offered by the court. 


Language employed in the Rock Island case would indicate that the 
present Supreme Court does not regard Congress’ power under the 
bankruptcies clause as incapable of further extension. Speaking for 
the court Mr. Justice Sutherland said (referring to composition and 
extension proceedings) : “The fundamental and radically progressive 
nature of these extensions becomes apparent upon their mere state- 
ment; but all have been judicially approved or accepted as falling 
within the power conferred by the bankruptcy clause of the Constitu- 
tion. Taken altogether, they demonstrate in a very striking way the 
capacity of the bankruptcy clause to meet new conditions as they 
have been disclosed as a result of the tremendous growth of busines: 
and development of human activities from 1800 to the present day. 
And these Acts, far-reaching though they be, have not gone beyond 
the limit of Congressional power; but rather have constituted exten- 
sions into a field whose boundaries may not yet be fully revealed.” ®° 


Ws. F. LemMKE, Jr. 


lowing table is taken from Donovan, Report oN NEw York City BANKRUPTCY 
Cases, published in 1930. It is stated by the compiler to be representative of 
similar statistics from the country as a whole. 
“Period in days from filing of petitions to close of case: 
LIQUIDATION CASES AVERAGE PD. LONGEST PD. SHORTEST PD. 
a. No asset cases 2842 ( 8 years) 61 
b. Nominal assets . 2695 ( 7 years) 62 
c. Gross Assets under 
$10,000 exclusive of 
a and b 3100 ( 8 years) 107 


d. Gross Assets 
231.6 4419 (12 years) 243 
It will be noted that the average is nearly two years and many cases require 
three years or more to close. 


69 Continental Ill. Nat. Bank and T. Co. v. Chicago, R. I. and P. R. R. Co. 
supra note 11. 
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A study of the nature and sources of international law brings to 
the law student different types of problems and legal concepts from 
those which he learns in studying municipal law. The nature of the 
rights and duties of the state, a public corporation in contemplation 
of law, are materially different from the rights and duties of indi- 
viduals, business corporations or municipal corporations. For ex- 
ample, the manner in which a state secures international legal entity 
through recognition by other states is quite distinct from the manner 
in which a business corporation becomes a legal entity. The status 
of nationality and the various legal bases for its determination are not 
dealt with in other law school courses. Questions relating to the ter- 
ritory of the state and the methods of its acquisition are frequently 
quite different from those which arise in connection with private rights 
in real property. The state has certain territorial rights in the mari- 
time frontier. The territorial waters of the state are not subject gen- 
erally to private ownership, and, consequently, are not dealt with in 
other courses 

The jurisdiction of the state, because of the sovereignty vested in 
the national entity, is quite different from any legal concept which 
has to do with the rights of individuals. The diplomatic intercourse 
of states, through agents who enjoy certain immunities, brings new 
concepts to the law student. The legal status of consuls is different 
from that of diplomatic officers. The nature of treaties and their 
effect on the rights of nations and of individuals constitutes a different 
approach to contractual obligations, as well as to methods of law- 
making for nations and also for individuals. Treaties, because of the 
constitutional law of most states, are also part of municipal law and 
binding as such on private persons. The legal treatment to which 
aliens are entitled under international law and the distinctive right 
which the alien’s nation has to intervene diplomatically in his behalf 
involve legal rules and principles which are strangers to municipal 
law. There are distinct limitations upon the application of municipal 
law to aliens. The international pacific settlement process is different 
in many procedural respects from the municipal judicial process. A 
lawyer who undertakes to deal with the rights and duties of nations, 
aliens, or nationals abroad, must be familiar with the international 
judicial process in order to be a competent adviser. Finally, the so- 
called laws of war and of neutrality are quite foreign to the legal con- 
cepts of municipal law. The aforementioned categories of interna- 
tional law, while not exhaustive, illustrate the nature and content of 
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the law school course. International law is a curriculum itself. It is 
a corpus juris more properly compared with private law than with 
any single subject in private law. 

While the numerous differences between international and munic- 
ipal law have been emphasized, there are, nevertheless, many analogies 
between the two types of law. This is due to the fact that frequently 
problems confronting nations as legal entities involve conflicting in- 
terests similar to those which are found in private law. The analogies 
may also be traced to the fact that lawyers versed in municipal law 
deal with international legal problems. The lawyer with such a back- 
ground naturally draws upon municipal law principles to solve inter- 
national law problems, in so far as he can adapt such principles to 
situations that arise. A thorough background in municipal law is 
essential to the student of international law, because most international 
law cases involve various principles and problems of municipal law. 
International law is simply that branch of law peculiar to nations, just 
as there are branches of law peculiar to public utilities and municipal 
corporations. It does not follow that a lawyer versed simply in one 
of these branches of the law could undertake successfully to deal with 
the rights and duties of nations or public utilities or municipal cor- 
porations, unless he also had a thorough understanding of the general 
field of the law. In fact, before practice in such a specialized field is 
undertaken, it is most advisable for a young lawyer to engage in the 
general practice of the law. Consequently, an intelligent study of in- 
ternational law requires previous legal study and an understanding of 
such subjects as contracts, real property, principles of legal liability, 
agency, corporations, conflicts and constitutional law. 

The broadest general principle of international law which the stu- 
dent must learn to apply in a discriminating manner is that there are 
two jurisdictions: (1) the domestic; and (2) the international. 

The domestic jurisdiction is the starting point. Complete national 
sovereignty is presumed to be theoretically possible. But when by 
long established custom, or an agreement, or an international trans- 
action the supremacy of the domestic jurisdiction is limited, we have 
the genesis of international law. One problem of the student is to 
ascertain when national freedom of action is limited by an interna- 
tional customary or treaty obligation. Once he has learned what the 
law is, he must then learn the procedures whereby it may be given 
application. 

In pursuing the study of international law, the student’s legal hori- 
zon is broadened. He is brought into contact with a type of law 
which arises from different sources and procedures than those which 
ordinarily give validity to municipal law. He is introduced to the 





EDITORIAL NOTES 117 


civil law. Because international law cases frequently involve the laws 
of foreign countries, he gains some knowledge of comparative law. 
He becomes cognizant of the effect of international law upon munic- 
ipal law. He is enabled to advise not only the state, but private 
clients regarding an international transaction or a case which involves 
the rights and duties of aliens or citizens abroad. 

Our nation requires a number of highly trained professional inter- 
national lawyers. They are needed in the regular work of the Depart- 
ment of State, where a permanent staff of legal advisers is retained. 
They are needed in the Departments of Justice, War, Navy, Labor, 
Commerce, Treasury, Agriculture and any other Government depart- 
ments or agencies that are concerned incidentally with international 
problems. The Department of State must also from time to time, 
when claims commissions are organized and when large international 
conferences are held, retain additional legal advisers. If the Senate 
is intelligently to give its advice and consent to the ratification of 
treaties, it requires competent advisers on international law. Judges 
in Federal and State courts need a technical background in deciding 
cases involving points of international law, particularly in cases in- 
volving aliens. The legislative and executive branches of both our 
national and State governments require competent international law 
advisers, if legislation and executive action is to be so shaped as to 
avoid violations of international obligations. The practicing lawyer, 
who undertakes to advise foreign governments, aliens or private citi- 
zens who engage in foreign trade or deal with aliens at home or 
abroad, requires a technical knowledge of international law and pro- 
cedure. 

In the broader field of shaping and tempering national public opin- 
ion in regard to international relations, and of advising pacific settle- 
ment of disputes, the lawyer trained in international law can speak 
with more assurance. 

While the foregoing observations outline in a summary manner the 
content of the course and some practical reasons for studying interna- 
tional law, they do not throw light upon one of the principal purposes 
for its study in a law school. This objective is to teach the advanced 
legal student the technique of dealing with problems which concern 
the rights and duties of states and of private persons, whose legal 
rights are affected by international law. The principal difference be- 
tween a lawyer and a man who has a general knowledge of law is that 
the lawyer, as a professional man, knows how to apply the law in con- 
nection with the solution of a legal problem. In order to learn how 
to bring law into action, the lawyer must also learn the principles 
which govern specific cases as they arise. He can and frequently 





118 THE GEORGE WASHINGTON LAW REVIEW 


must, however, learn the principles applicable to a particular case as 
occasion requires. 

The important part of a lawyer’s training is the technique of getting 
at the principles and learning how they are effectively applied to the 
solution of a problem. In the Ninth Book of the Analects, a part of 
the maxims of Confucius recorded by his disciples, this saying ap- 
pears: “The Master said: “There are some persons with whom we 
may pursue our studies in common, yet we shall find them unable to 
progress to general principles. Or, if they attain to principles, we 
shall find them unable to accept a common understanding of them. 
Or, if they reach this common understanding, we. shall find them un- 
able to use the principles with us in their applications.’”” The lawyer, 
a professional adviser of the pacific adjustment of conflicting social 
interests, must be trained not only to progress to general legal prin- 
ciples and to accept a common understanding of them, but he must 
above all, learn how to apply the principles of the law to the solution 
of current social problems. Herein lies the great merit of the case 
system which is used in the law school course in international law. A 
well reasoned opinion portrays the technique of the lawyer, where a 
controversy has required a lawyer or lawyers on the bench, with the 
aid of lawyers at the bar, to bring law into action. The distinctive 
nature and sources of the rights and duties of states as international 
persons and the procedures whereby these rights are made effective 
as to nations and individuals, require intensive study in the law school, 
if the legal profession is to maintain its position of leadership in the 
advance of civilization. JAMES OLIVER MurpDOcK. 


CoNTROL OF THE INTERSTATE COMMERCE COMMISSION BY 
MANDAMUS 


The purpose of this note is to show, upon the basis of the adjudi- 
cated cases, in what situations the action of the Interstate Commerce 
Commission may be controlled or corrected by mandamus.* 

Affirmative orders of the Interstate Commerce Commission will 
be judicially reviewed to determine: (1) the validity of the Act 
conferring power upon the Commission; (2) whether the Commis- 
sion acted within its statutory and constitutional authority; (3) 
whether there has been due process of law; (4) whether the Com- 


(This “note” will be a chapter in the author’s forthcoming book “Judicial 
Review of I. C. C. Decisions,’ now in preparation.) 

1 For an excellent note on the nature of the writ of mandamus, and the gen- 
eral principles governing its issuance, see Control of Executive Officers by 
Mandamus (1920) 33 Harv. L. Rev. 462. 
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mission, in the exercise of its powers, acted arbitrarily, unjustly 
or unreasonably; (5) whether a full hearing was accorded by the 
Commission; (6) whether the order is supported by evidence; 
and (7) whether the Commission erred as a matter of law.’ 


The policy of the law has been to give finality to orders of the 
Commission which are negative in form and substance, and to keep 
them out of the Courts.? Where the Commission issues a negative 
order,* dismissing the complaint, there is, generally speaking, no 
judicial review of its action.* Where, however, the order is negative 
in form, but affirmative in operation, the general rule with respect 
to negative orders does not apply.® 


A dissatisfied complainant is not permitted to escape these limita- 
tions upon judicial review by broadening the functions of mandamus 
where he is barred from a more direct review.’ Like attempts in 
other branches of the law have similarly failed.* 


21. C. C. v. Union Pacific R. Co., 222 U. S. 541, 547-548, 32 Sup. Ct. 108, 
56 L. ed. 308 (1912); Tollefson, Judicial Review of the Decisions of the Inter- 
state Commerce Commission (1927) 11 Minn. L. Rev. 389-414, 504-531; Miller, 
The Necessity for Preliminary Resort to the Interstate Commerce Commis- 
mission (1932) 1 Geo. Wasn. L. Rev. 49-91. 


31. C. C. v. United States ex rel Campbell, et al, 289 U. S. 385, 53 Sup. Ct. 


524, 77 L. ed. 1273 (1933). See: Note (1933) 32 Micu. L. Rev. 97, and cases 
therein cited. 


* An order refusing relief in form and substance. I. C. C. v. United States 
ex rel Campbell, supra note 3; United States ex rel Chicago Great Western 
R. R. Co. v. I. C. C., 294 U. S. 50, 55 Sup. Ct. 326, 79 L. ed. 308 (1935). 

5 Proctor & Gamble Co. v. United States, 225 U. S. 282, 32 Sup. Ct. 761, 
56 L. ed. 1091 (1912); Judicial Review of Negative Orders of the Interstate 
Commerce Commission note (1934) 34 Cor. L. Rev. 908; Quarles, Finalit 
of Negative Orders of The Interstate Commerce Commission (1934) 2 I. C 
C. P. Journat 19; Watkins, Has a Shipper Who Has Been Denied Relief by 
The Interstate Commerce Commission Any Remedy? (1917) 17 Cor. L. Rev. 
34; Oberlin, Equitable Jurisdiction of Commerce Court Over Dismissal Orders 
of The Interstate Commerce Commission (1911) 73 Cent. L. J. 259; SHARF- 
MAN, THE INTERSTATE COMMERCE Commission, (1931) II, pp. 406-417 ; Tol- 


lefson, Judicial Review of the Decisions of The Interstate Commerce Commis- 
sion, supra note 2. 


® United States v. New River Co., 265 U. S. 533, 44 Sup. Ct. 610, 68 L. 
ed. 1165 (1924) ; Manufacturers R. Co. v. United States, 246 U. S. 457, 38 Sup. 
Ct. 383, 62 L. ed. 831 (1918); Alton R. R. Co. v. United States, 287 U. S. 
229, 53 .: Ct. 124, 77 L. ed. 275 (1932); cf., Intermountain Rate Cases, 
236 U. S. 476, 34 Sup. Ct. 986, 58 L. ed. 1408 (1914), where the Court reviewed 
an order of the Commission which had granted only a part of the relief sought, 
and was attacked solely on the ground that it denied a part of the desired relief. 
See, Judicial Power to Set Aside Orders of The Interstate Commerce Commis- 
sion note (1928) 41 Harv. L. Rev. 381, 384. 


TI. C. C. v. United States of America ex rel Waste Merchants Association 
of New York, 260 U. S. 32, 43 Sup. Ct. 6, 67 L. ed. 112 (1922); IL CC. v. 
United States ex rel Campbell, supra note 3 


8 Ex Parte Pennsylvania Company, 137 U. S. 451, 11 Sup. Ct. 141, 34 L. ed. 
738 (1890); Missouri Pacific R. R. Co. v. Fitzgerald, 160 U. S. 556, 16 Sup. 
Ct. 389, 40 L. ed. 536 (1896). 
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Mandamus may not be substituted for an appeal or writ of error.® 
It will lie to compel the performance of a ministerial act, but not 
to control discretion.*® It will not lie to correct errors of law in the 
discharge of a function essentially judicial in nature.*t Where it is 
directed against a tribunal acting in a judicial capacity, it will require 
that tribunal to proceed, but leaving the manner of doing so to its 


discretion.’? It is an appropriate remedy to compel a judicial or quasi- 
judicial tribunal to act.*® 


91. C. C. v. United States of America ex rel Waste Merchants Association 
of New York, supra note 7; I. C. C. v. United States ex rel Campbell, supra 
note 3; United States ex rel Chicago Great Western R. R. Co. v. I. C. C., 
supra note 4; Donner Steel Co. v. I. C. C., 285 Fed. 955, 52 D. C. App. 221, 
51 W. + R. 70 (D. C. App. ag H United States ex rel Kansas City Southern 
Ry. v. I. C. C., 6 F. (2d) 692, 55 D. C. App. 389, 53 W. L. R. 536 (D. C. 
App. 1925), certiorari denied 269 U. S. 570, 46 Sup. Ct. 26, 70 L. ed. 417 
(1925); United States ex rel Abilene & Southern Ry. Co. v. I. C. C., 8 F. 
(2d) 901, 56 D. C. App. 40, 53 W. L. R. 806 (D. C. App. 1925), certiorari 
denied 270 U. S. 650, 46 Sup. Ct. 351, 70 L. ed. 781 (1925); Bartlesville Zinc 
eS Se 30 F. (2d) 479, 58 D. C. App. 316, 57 W. L. R. 166 (D. C. 
App. 1929), certiorari denied 279 U. S. 856, 49 Sup. Ct. 351, 73 L. ed. 997 
(1929); I. C. C. v. United States ex rel Ralston Purina Co. and Capital Grain 
& Feed Co., 35 F. (2d) 1012, 59 D. C. App. 118, 57 W. L. R. 788 (D. C. App. 
1929), dropped from docket of Supreme Court of United States because petition 
for certiorari not timely filed; United States ex rel Delaware & Hudson Co. 
v. I. C. C., 51 F. (2d) 429, 60 D. C. App. 267, 59 W. L. R. 4'e C. App. 
1931) ; United States ex rel Arcata & Mad River R. R. Co. v. I. C. C., 65 
F. (2d) 180, 62 D. C. App. 92, 61 W. L. R. 404 (D. C. App. 1933), certiorari 
denied 290 U. S. 632, 54 Sup. Ct. 51, 78 L. ed. 550 (1933), see 1 Geo. Was. 
L. Rev. 278, 279 (1933); United States ex rel Kroger Grocery & Baking Co. 
v. lL. C. C, 73 F. (2d) 948, 64 D. C. App. —, 62 W. L. R. 972 (D. C. App. 
1934); United States ex rel Calumet, Hammondsport & Southeastern R. R. 
Co. v. I. C. C. (Supreme Court, District of Columbia, unreported); United 
States ex rel Manitou & Pikes Peak Ry. Co. v. I. C. C. (Supreme Court, Dis- 
trict of Columbia, June 14, 1926, unreported); United States ex rel Minne- 
apolis, Northfield & Southern Ry. Co. v. I. C. C. (Supreme Court, District of 
Columbia, unreported); United States ex rel United Railway Co. v. I. C. C. 
(Supreme Court, District of Columbia, unreported). 

107. C. C. v. United States ex rel Humboldt Steamship Co., 224 U. S. 474, 
32 Sup. Ct. 556, 56 L. ed. 849 (1912); I. C. C. v. United States ex rel Campbell, 
supra note 3; Donner Steel Co. v. I. C. C., supra note 9; I. C. C. v. United 
States ex rel Ralston Purina Co. and Capital Grain & Feed Co., supra note 9. 

117. C. C. v. United States ex rel Campbell, supra note 3; United States 
ex rel + ag Creek & Colorado Springs R. R. Co. v. I. C. C., 11 F. (2d) 
554, 56 D. C App. 168, 54 W. L. R. 342 (D. C. App. 1926), certiorari denied 
273 U. S. 706, 47 Sup. Ct. 99, 71 L. ed. 850 (1926); I. C. C. v. United States 
ex rel Ralston Purina Co. and Capital Grain & Feed Co., supra note 9; James 
v. I. C. C. (Supreme Court, District of Columbia, unreported). 

127. C. C. v. United States ex rel Humboldt Steamship Co., supra note 10; 
I. C. C. v. United States ex rel Campbell, supra note 3; I. C. C. v. United 
ex rel Ralston Purina Co. and Capital Grain & Feed Co., supra note 


aL. C. C. v. United States ex rel Campbell, supra note 3; I. C. C. v. United 
pute ex rel Ralston Purina Co. and pital Grain _* Feed Co., 2 note 
C. C. v. United States ex rel Northern Pacific R. R. Co., (2d) 

368, "9D. C. App. 258, 58 W. L. R. 234 (D. C. App. 1930). Writ z aaieen 
dismissed, judgment of Court of Appeals reversed, and case remanded to Su- 
preme Court of District of Columbia with directions to set aside its order for 
issuance of writ of mandamus and to dismiss the petition for writ of mandamus, 


282 U. S. 798, 51 Sup. Ct. 20, 75 L. ed. 718 (19. 
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The absence of a remedy by suit or action to redress an alleged 
error of an administrative or quasi-judicial body is not in itself suf- 
ficient to invoke the power of mandamus.** It must appear that the 
tribunal was plainly and palpably wrong in refusing to take jurisdic- 
tion.*® 

When the Commission refuses to receive a complaint, or upon 
receiving it entertains and grants a motion to dismiss for lack of ju- 
risdiction, its action constitutes a refusal of jurisdiction..* Where 
the Commission refuses to act, or denies its powers, from a misun- 
derstanding of the law, it cannot be said to exercise discretion.’’ 

The unusual and purely fortuitous circumstance that the character 
of the jurisdictional limitation on the power of the Commission 
chances to be such that the giving of a correct construction to it must 
result in determining the character of the decision which the Com- 
mission must render when the case is returned to it, does not affect 
the power of the Court to define what that jurisdiction is, or the 
duty of the Commission to accept and act upon such definition when 
announced.** 

Where the matter is not beyond peradventure clear the writ of 
mandamus will be refused, even though the question be one of law 
as to the extent of the statutory power of the administrative tribu- 
nal.1® The ultimate question is whether, in holding that the statute 
granted it no authority to act in the premises, the Commission was 
so plainly and palpably wrong, as a matter of law, that a writ of 
mandamus should issue.*° The solution of this question does not 
depend upon whether the Court would reach the same conclusion 
as that of the Commission.”* 

The Commission exercises judicial discretion when it takes juris- 
diction of a complaint, and upon consideration of a tariff, denies a 


14 United States ex rel Chicago Great Western R. R. Co. v. I. C. C., supra 
note 4; Donner Steel Co. v. I. C. C., supra note 9. 

15 United States ex rel Chicago Great Western R. R. Co. v. I. C. C., supra 
note 4. 

16 United States ex rel Chicago Great Western R. R. Co., supra note 4; I. 
C. C. v. United States ex rel Northern Pacific R. R. Co., supra note 13. 


177, C. C. v. United States ex rel Humboldt Steamship Co., supra note 10. 


18 United States ex rel Louisville Cement Co. v. I. C. C., 246 U. S. 638, 38 
Sup. Ct. 408, 62 L. ed. 914 (1918). 

19 TJ. C. C. v. New York, New Haven & Hartford R. R. Co., 287 U. S. 178, 
53 Sup. Ct. 106, 77 L. ed. 248 (1932), see (1933) 1 Gro. Wass. L. Rev. 532, 
(1933) 11 No. Carouina L. Rev. 359; United States ex rel Chicago Great 
Western R. R. Co. v. I. C. C., supra note 4. 

20 United States ex rel Chicago Great Western R. R. Co. v. I. C. C., supra 
note $3 United States ex rel Kroger Grocery & Baking Co. v. I. C. C., supra 
note 9. 


21 See Note 20. 
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right of recovery.** It thinks and acts judicially and exercises judg- 
ment and discretion in making an award of damages or reparation.** 
One has only to read the opinions of the Courts to see how much 
the rule of damages or reparation is beset by delicate distinctions, 
and how preéminently in applying it there is a call upon the Com- 
mission to think and act judicially, to use judgment and discretion.** 


While mandamus will not lie to compel the Commission to make 
an award of damages or reparation,” it will lie to compel it to ad- 
judicate a claim for reparation,”* and to order the payment of repara- 
tion found to be due.*’ 

Mandamus will lie to compel the Interstate Commerce Commission 
to exercise jurisdiction conferred upon it, where it has wrongly held 
it did not have such jurisdiction,** but not where it has correctly 
held it was without jurisdiction.*® The fact that the complaint has 
been heard, and, after hearing, the Commission has refused to enter 
an order because, in its opinion, no authority for such action is con- 
ferred by the statute, will not prevent mandamus to correct a plain 
error of the Commission in renouncing jurisdiction.*° 

Mandamus will lie to compel the Commission to perform a specific 


22 United States ex rel Kroger Grocery & Baking Co. v. I. C. C., supra note 9. 
237. C. C. v. United States ex rel Campbell, supra note 3. 
24 See Note 23. 


257. C. C. v. United States of America ex rel Waste Merchants Association 
of New York, supra note 7; I. C. C. v. United States ex rel Campbell, supra 
note 3; Donner Steel Co. v. I. C. C., supra note 9; Bartlesville Zinc Co. v. 
I. C. C., supra note 9; I. C. C. v. United States ex rel Ralston Purina Co. 
and Capital Grain & Feed Co., supra note 9; United States ex rel Kroger 
Grocery & Baking Co. v. I. C. C., supra note 9. 


267. C. C. v. United States ex rel Campbell, supra note 3; I. C. C. v. United 
States ex rel Ralston Purina Co. and Capital Grain & Feed Co., supra note 9. 


27 See Note 3. 


287. C. C. v. United States ex rel Humboldt Steamship Co., supra note 10; 
United States ex rel Louisville Cement Co. v. I. C. C., supra note 18; United 
States ex rel Chicago Great Western R. R. Co. v. I. C. C., supra note 4; I. 
C. C. v. United States ex rel Northern Pacific R. R. Co., supra note 13. 


291. C. C. v. United States ex rel City of Los Angeles, 280 U. S. 52, 50 
Sup. Ct. 53, 74 L. ed. 163 (1929); see (1930) 28 Micu. L. Rev. 932; United 
States ex rel Chicago Great Western R. R. Co. v. I. C. C., supra note 4. For 
a specious argument as to the difference between taking jurisdiction of a com- 
plaint and taking jurisdiction of the subject-matter, see United States ex rel 
Kroger Grocery & Baking Co. v. I. C. C., supra note 9. 


807. C. C. v. United States ex rel Humboldt Steamship Co., supra note 10; 
United States ex rel Louisville Cement Co. v. I. C. C., supra note 18; United 
States ex rel Kansas City Southern Ry. Co. v. I. C. C., 252 U. S. 178, 40 Sup. 
Ct. 187, 64 L. ed. 517 (1920); United States ex rel Chicago Great Western 
R. R. Co. v. I. C. C., supra note 4; Cf., I. C. C. v. Unted States ex rel Camp- 
bell, supra note 3; United States ex rel Kroger Grocery & Baking Co. v. I. 
C. C., supra note 9. 
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peremptory duty prescribed by Congress,** but not where the duty 
has not been plainly described, but is to be gathered by doubtful 
inference from statutes of uncertain meaning.** 

Since mandamus may not be substituted for an appeal or writ 
of error,** it will not lie to correct alleged errors of law committed 
by the Commission, however inequitable and inconsistent its ruling.** 
Neither will it lie to compel action by the Commission when it has 
correctly determined the questions of law involved.** 

The Courts have, by writ of mandamus, required the Commission 
to take jurisdiction of a complaint where it has erroneously held it 
was without jurisdiction,** and to make ascertainment of excess cost 
of acquisition of carrier property, required by statute to be made.** 
They have declined to issue writs of mandamus where it has been 
sought to compel the Commission to award damages or reparation ; ** 
to permit unlimited examination of papers, records and valuation 
data; *® to ascertain and certify to the Secretary of the Treasury 
the amount of the carrier’s deficit under Section 204 of the Trans- 


31 United States ex rel Kansas City Southern Ry. Co. v. I. C. C., supra 
note 30; United States ex rel Chicago Great Western R. R. Co. v. I. C. C, 
supra note 4. 

327. C. C. v. New York, New Haven & Hartford R. R. Co., supra note 19; 
United States ex rel Chicago Great Western R. R. Co. v. I. C. C., supra note 4. 


33 See note 9. 


34 Donner Steel Co. v. I. C. C., ea note 9; United States ex rel Pye 
Creek & Colorado Springs R. R. Co. v. I. C. 2. supra note 11; Cc. c 
er States ex rel Ralston Purina Ca. and Capital Grain & Feed Co., ane 
note 


35 United States ex rel Chicago, New York & Boston Refrigerator Co. v. 
I. C. C.,, 265 U. S. 292, 44 Sup. Ct. 558, 68 L. ed. 1024 (1924); I. C. C. v. 
United States ex rel City of Los Angeles, supra note 29; United States ex rel 
Chicago Great Western R. R. Co. v. I. C. C., supra note 4; I. C. C. v. United 
States ex rel Fort Dodge, Des Moines & Southern R. R. Co., 17 F. (2d) 860, 
57 D. C. App. 101, 55 W. L. R. 239 (D. C. App. 1928); James v. I. C. C, 
supra note 11; United States ex rel Oklahoma-Arkansas Telephone Co. v. 
I. C. C. (Supreme Court, District of Columbia, December 11, 1933, unre- 
ported. An appeal to the Court of Appeals, District of Columbia, was dismissed 
on May 7, 1934 for want of printed record). 


361. C. C. v. United States ex rel Humboldt Steamship Co., supra note 10; 
United States ex rel Louisville Cement Co. v. I. C. C., supra note 18. 


37 United States ex rel Kansas City Southern Ry. Co. v. I. C. C., supra 
note 30. 


38T. C. C. v. United States of America ex rel Waste Merchants Association 
of New York, supra note 7; I. C. C. v. United States ex rel Campbell, supra 
note 3; Donner Steel Co. v. I. C. C., ~“~ note 9; Donner Steel Co., Inc. v. 
Lc. C.F. (2d) 905, 56 D. C. App. 44 , 53 W. L. R. 824 (D. C. App. 1925), 
certiorari denied 270 U. S. 650, 46 Sup. Ct. 351, 70 L. ed. 781 (1925) ; Bartles- 
ville Zinc Co. v. I. C. C., supra note 9; I. C. 'C. v. United States ex rel Ral- 
ston Purina Co. and Capital Grain & Feed Co., supra note 9; United States 
ex rel Kroger Grocery & Baking Co. v. I. C. C., supra note 9. 


89 United States of America ex rel St. Pt Southwestern Ry. Co. v. I. C. C., 
264 U. S. 64, 44 Sup. Ct. 294, 68 L. ed. 565 (1924). 
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portation Act of 1920; *° to ascertain and certify to the Secretary 
of the Treasury the amount due a carrier under Section 209 of the 
Transportation Act, 1920;** to take jurisdiction of a complaint, 
where the Commission had correctly held it was without such juris- 
diction ; *? to make ascertainment of value of certain carrier property 
where the Act did not clearly impose the duty of specific valuation ; ** 
to correct valuation of carrier’s property; ** to grant a severance of 
defendants in certain complaints,** and to enter a formal order in 
a case decided by it.*® 


A petition for a writ of mandamus is prematurely filed when the 
parties concededly have a right to be heard by the Commission, where 
it has made no finding upon substantive issues before it and relator 
has suffered no adverse finding upon the merits of the case.*? 

The doctrine of res judicata applies in mandamus cases.*® 

Certiorari will not lie where a writ of mandamus is not issuable.*® 


Prohibition, being a counterpart of mandamus, its issuance is gov- 
erned by the same rules.*° 


Mandamus actions against the Commission may be brought only 
in the Supreme Court of the District of Columbia.™ 


CLARENCE A. MILLER. 


#9 United States ex rel Abilene & Southern Ry. Co. v. I. C. C., +“% note 9; 
United States ex rel Cripple Creek & Colorado Springs R. R. Co. v. I. 
supra note 11; United States ex rel Empire & Southeastern Ry. Co. v. I. C. = 
45 F. (2d) 293, 59 D. C. App. 391, 58 W. L. R. 868 (D. C. App. 1929), cer- 
tiorari denied 283 U. S. 834, 51 Sup. Ct. 483, 75 L. ed. 1446 (1929); United 
States ex rel Arcata & Mad River R. R. Co. v. I. C. C., supra note 9; United 
States ex rel Calumet, Hammondsport & Southeastern R. R. Co. v. I. C. C, 
supra note 9; United States ex rel Manitou & Pikes Peak Ry. Co. v. I. C. C., 
supra note 9; United States ex rel Minneapolis, Northfield & Southern Ry. 
Co. v. I. C. C., supra note 9; United States ex rel United Railway Co. v. I. 
C. C., supra note 9. 

41 United States ex rel Chicago, New York & Boston Refrigerator Co. v. 
I. C. C., supra note 35; I. C. C. v. United States ex rel Fort Dodge, Des 
Moines & Southern R. R. Co., supra note 35. 

4271. C. C. v. United States ex rel City of Los Angeles, supra note 29; 
United States ex rel Chicago Great Western R. R. Co. v. I. C. C,, supra note 

; LC. C. v. United States ex rel Northern Pacific R. R. Co., supra note 13; 
James v. I. C. C., supra note 11; United States ex rel Oklahoma-Arkansas 
Telephone Co. v. I. C. C., supra note 35. 

431. C. C. v. New York, New Haven & Hartford R. R. Co., supra note 19. 

44 United States ex rel Kansas City Southern Ry. v. I. C. C., supra note 9. 

45 United States ex rel Delaware & Hudson Co. v. I. C. C., supra note 9. 

46 United States ex rel American Steel & Wire Co. v. I. C. C. (Supreme 
Court, District of Columbia, August 17, 1914, unreported). 

47 See note 45. 

48 Donner Steel Co., Inc. v. I. C. C., supra note 38. 

49 See note 48. 

50 See note 45. 

51 The development of the law to the point of holding that the Supreme Court 
of the District of Columbia has power to mandamus Federal executive and 
administrative officers and tribunals is discussed in Pine, Judicial Control of 
Executives by Mandamus (1925) 14 Geo. L. J. 73. 





EDITORIAL NOTES 125 


PATENT OFFICE PRACTICE IN INTERFERENCE CASES IN WHICH THE 
PRELIMINARY STATEMENT OF A JUNIOR ParRTy ALLEGES 
CONCEPTION BUT No DiscLosuRE PRIOR TO THE 
Fitinc DATE OF THE SENIOR PARTY 


The practice established by the Court of Appeals of the District 
of Columbia in the case of Peters v. Hopkins and Dement? was in- 
tended to safeguard every possible right of junior parties in an inter- 
ference proceeding.* Its application during the twenty-five years 
which have elapsed since the decision was rendered, however, has 
placed an instrument for obstruction and delay in the hands of parties 
against whom judgment must ultimately be rendered.* It has yet to 
prove of value in protecting rights which otherwise would be denied. 
This obviously undesirable situation presents the question, how 
should it be corrected? 


By way of introduction, the fundamental and familiar principles of 
the law which are pertinent to the question should be briefly re- 
viewed. 


Two factors enter into the determination of the question of priority 
in an interference: conception,* and reduction to practice.® The 
party first to reduce the invention to practice prevails® unless one 


134 App. D. C. 141, 1910 C. D. 278, 150 O. G. 1044 (1909). 


2 An interference is a judicial proceeding carried on in the Patent Office for 
the purpose of determining the question of priority between two or more parties, 
claiming substantially the same patentable invention, or between two or more 
parties, at least one of whom is seeking a patent for an invention already cov- 
ered by a patent which has not yet expired. WALKER ON Patents, Sec. 187 
(6th Ed. 1929). 


3 As a result of the decision Peters was enabled to remain in the interference 
until the case again reached the Court of Appeals and was finally decided on its 
merits Feb. 3, 1914. In a similar case the Commissioner rendered a decision 
denying a motion for judgment on the record Oct. 20, 1930. The junior party 
then was able to keep the interference pending until Dec. 4, 1933. In both of 
these cases the testimony produced by the junior parties was clearly insuffi- 
cient to make out even a colorable case. The cases are believed fairly repre- 
sentative of the class. 


* The conception of the invention consists in the complete performance of the 
mental part of the inventive act. It is therefore the formation in the mind of 
the inventor of a definite and permanent idea of the complete and operative 
invention as it is thereafter to be applied in practice. Mergenthaler vy. Scudder, 
11 App. D. C. 264, 1897 C. D. 724, 81 O. G. 1417 (1897). 


5 A process is reduced to practice when it is successfully performed; a ma- 
chine when it is constructed, assembled, and adjusted ready for trial or use; 
a manufacture when it is completely manufactured; a composition of matter 
when it is completely composed. WALKER ON PaTENTs, Sec. 188a (6th Ed. 1929). 
An application for patent is equivalent to a reduction to practice, often being 
designated a “constructive reduction to practice.” WALKER ON PATENTs, Sec. 
188b (6th Ed. 1929). Automatic Weighing Machine Co. v. Pneumatic Scale 
Corp., Ltd., 166 Fed. 288, 1909 C. D. 498, 139 O. G. 991 (C. C. A. Ist, 1909). 


“—— v. Scott, 121 Fed. 122 (E. D. Wisc. 1908). 
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later to reduce to practice was first to conceive and was exercising 
diligence from the date his adversary entered the field.’ 

Considering the nature of conception, the practical difficulties in- 
cident to its proof are at once apparent. It is, or may be, a purely 
mental process and the impossibility of definitely proving what was 
in the mind of an individual at a given time is patent. Of course the 
inventor might testify as to what occurred in his mind but this testi- 
mony alone, on one theory or another, has been rejected from early 
times. At the inception of the interference practice, and for a con- 
siderable period thereafter, the rule making a party in interest incom- 
petent as a witness was in force. The testimony. of the inventor ac- 
cordingly was excluded on this ground, even though he had assigned 
the invention. When this rule became obsolete, the inventor became 
competent to testify.® It is held, however, that his testimony when 
uncorroborated by other witnesses is entitled to so little weight that 
it will be disregarded.*° In order that conception, as an act of the 
mind, be capable of corroboration, it must be manifested by exterior 
acts and declarations.** Even if evidenced by external acts, as by the 
making of a written report, this is insufficient to establish a concep- 
tion of the invention unless it is sufficiently corroborated in point of 
time.’? 

The rule deducible from these authorities is that the conception 
with which the law permits the inventor to connect his reduction to 
practice by proof of intermediate diligence must be evidenced by ex- 
ternal words or acts, and that the existence of these external mani- 
festations at the time alleged must be corroborated by competent wit- 
nesses. This reduces the practicably available means for the proof 
of conception to a definitely limited area. In practice it is almost, 
if not absolutely, invariably proved by a disclosure to others through 
the medium of spoken words, written description, drawings or mod- 
els. It is, of course, conceivable that the existence of one of these 
evidences of conception at a given date may be proved without an 
actual disclosure of the invention to others at that time. For ex- 
ample, the written description or drawings may be placed in a sealed 


7™Laas v. Scott, supra note 6. Automatic Weighing Machine Co. v. Pneu- 
matic Scale Corp., Ltd., supra note 5. 

8 Hill vy. Dunklee, 1 MacArthur P. C. 475 (Sup. Ct. D. C. 1857). 

® Dickson v. Kinsman, 1880 C. D. 208, 180 O. G. 1224 (1880). 

10 Harper v. Zimmerman, 41 F. (2d) 261 (Del. 1930); Mergenthaler v. 
Scudder, supra note 4; Petrie v. DeSchweinitz, 19 App. D. C. 386, 1902 C. D. 
534, 99 O. G. 1387 (1902) ; Stevens v. Putnam, 1880 C. D. 164, 18 O. G. 520. 

11 Downs v. Andrews, 25 F. (2d) 218 (App. D. C. 1928) ; a wee Vv. 
Scudder, supra note 4; Edison v. Foot and Randall, 1871 C. D. 

12 Pupin v. Hutin and Leblanc v. Stone, 1902 C. D. 269, 100 O. . ‘931 (1901). 
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envelope and placed with a competent witness for safekeeping, the 
latter then being in a position to testify to the date of receipt.’* 

Rule 110 requires each party to file a preliminary statement under 
oath setting forth the dates on which the various facts in the develop- 
ment of the invention occurred. These extend from the date of con- 
ception to the date of reduction to practice.'* The preliminary state- 
ments constitute the pleadings in the interference proceeding. They 
are statements which must be adhered to, and upon which the op- 
ponent is entitled to rely.’* At this stage neither party is acquainted 
with the application or the record dates of his opponents. Such state- 
ments operate to estop the parties from alleging any different dates 
of invention when the time comes for throwing each case open to 
its opponents.*® They thus avoid the temptation to witnesses to 
make a case which will overcome that of the opposing parties.?’ 

That they may remain in the interference and to take testimony, 
the junior parties in their preliminary statements must allege facts 
sufficient to overcome the senior party’s prima facie case, i.e., his 
constructive reduction to practice by the filing of his application. If 
any junior party fails so to overcome the prima facie case of the 
senior party judgment will be rendered against him on the record.’* 

This brings the discussion to the case primarily to be considered, 
Peters v. Hopkins and Dement.'® In this case Dement, the senior 
party, filed his application January 9, 1904, while Peters filed his ap- 
plication April 14, 1905. Peters’ preliminary statement alleged con- 
ception on or about January 1, 1904, drawings illustrating the in- 


13 Active imaginations have suggested other possible methods short of dis- 
closure or reduction to practice, of proof. These, however, are so highly im- 
probable that it can be almost positively asserted that they will never occur in 
practice; e.g. a dictaphone record containing a description of the invention, 
which may be sealed in a vault or otherwise placed for safe keeping in the 
presence of witnesses who may later testify that it has remained undisturbed; 
disclosure of fragments of the invention to different ones of a number of 
individuals, the whole being ultimately disclosed but not to any one person; etc. 

14 Jn 1909 Rule 110 read, in part as follows: Each party to an interference 
will be required to file a concise statement, under oath, on or before a date to 
be fixed by the Office, showing the following facts: 

1. The date of the original conception of the invention set forth in the 
declaration of interference. 

2. The date upon which a drawing of the invention was made. 

3. The date upon which the invention was first disclosed to others. 

4. The date of reduction to practice of the invention. 

5. A statement showing the extent of use of the invention . . . 

15 Caps v. Kennicott, 1920 C. D. 6, 271 O. G. 359. 

16 Woodward v. Kennedy, 1903 C. D. 116, 104 O. G. 1393. 

17 Davis v. Ocumpaugh v. Garrett, 1903 C. D. 198, 104 O. G. 2440. 


18 Rule 114. Booth v. Lyman, 1880 C. D. 62, 17 O. G. 393. Huntley v. 
Smith, 1880 C. D. 182, 18 O. G. 795. 


19 Supra note 1. 
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vention on or about February 10, 1904, and disclosure of the inven- 
tion to others on or about February 11, 1904. The Examiner of In- 
terferences gave notice to Peters to show cause why judgment should 
not be rendered against him under Rule 114 on the ground that the 
dates of disclosure and making of drawings as alleged were subse- 
quent to the filing date of the senior party. Peters having failed to 
show sufficient cause, the Examiner of Interferences rendered judg- 
ment against him on the record and the Commissioner affirmed this 
decision.”° 

In his affirmation the Commissioner pointed out that in practice, 
proof of conception was possible only by means of disclosure to others 
through some tangible evidence. He stated that the practice in such 
cases should be to issue the order to show cause. If it is proposed to 
establish conception by means other than disclosure, the party should, 
within the time set in the order, file an affidavit stating that fact. 
The Examiner of Interferences then will not render judgment but 
will set times for taking of testimony. 

The Court of Appeals of the District of Columbia reversed the 
decisions of the tribunals below on the ground that they constituted 
too strict a construction of Rule 114 since it was admitted that there 
may be cases in which conception can be established by means other 
than disclosure.”* 

The decision of the court, although the doctrine has proved vexa- 
tious in practice, can be justified on two grounds. In the first place, 
Peters had set forth in his preliminary statement all of the specific 
allegations required by Rule 110** as it existed at that time, and 
there still was the very real possibility of ability to prove conception 
by a writing which had not been disclosed to others. Since he had 
thus complied strictly with the rules and had stated a case under 
which the proofs as a practical matter might well overcome the senior 
party’s filing date he should be permitted to take testimony to that 
end. 

In the second place Rule 114 ** is very broad in its requirement that 


20 1908 C. D. 131. 
21 Supra note 1. 
22 Supra note 14. 


28 The pertinent sentence of Rule 114, which is in substance the same as it 
was in 1909, reads as follows: 
If the junior party to an interference, or if any party thereto other than the 
senior party, fail to file a statement, or if his statement fail to overcome the 
facie case made by the respective dates of application, such party shall 
be notified by the examiner of interferences that judgment upon the record 
will be rendered against him at the expiration of the time fixed by the exam- 
iner of interferences, not less than thirty days, unless cause be shown why such 
action should not be taken. . 
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the junior party overcome the prima facie case made by the respec- 
tive dates of application. A bare allegation of prior conception very 
probably is sufficient to satisfy the broad language of this rule, since 
the substantive law is plain that the first to conceive followed by a 
diligent reduction to practice is entitled to priority.** 

The question that then presents itself is, how should the rules be 
amended to establish a practice similar to that outlined by the Com- 
missioner in his decision? 

A step seemingly in this direction was taken in the revision of the 
rules effective January 1, 1916. At that time Rule 110 was amplified 
to require the preliminary statement to allege the date upon which 
the first written description of the invention was made.*> This largely, 
if not entirely, overcame the first consideration above given as justi- 
fying the present practice. While it is true that situations can be 
imagined under which it would be possible to establish conception 
apart from the facts required to be specifically set forth by Rule 110, 
these situations are so exceedingly improbable that they hardly re- 
quire notice.*® If any such case should arise it could be treated in 
accordance with the practice outlined by the Commissioner so as to 
render justice to all parties. If, however, it is thought that the rea- 
soning of the court would still apply it would be a simple matter to 
amend Rule 110 so as to require allegation in the preliminary state- 
ments of any tangible facts by which it was proposed to establish 
conception. 

In Schultz v. Dunham*' the effect of the amendment of Rule 110 
as of January 1, 1916, was directly presented to the Examiner of In- 
terferences in a motion for judgment on the record. Dunham in his 
brief called attention to the amendment of the rule since the decision 
in Peters v. Hopkins and Dement ** and pointed out why he thought 
a different result ought to be reached. The Examiner of Interfer- 
ences denied the motion,”® however, and the Commissioner in his 
decision dismissed the contention summarily with a brief paragraph. 

The question also was before the Commissioner in Blair v. Sund- 


24Laas v. Scott, supra note 5. 

25 The paragraph marked (2) supra note 14 was rewritten to read: The 
date upon which the first drawing of the invention and the date upon which 
the first written description of the invention were made. 

26 Supra note 13. 

27 1930 C. D. 11, 401 O. G. 719. 

28 Supra note 1. 

29 The Examiner of Interferences stated : 

The preliminary statements of the parties do not establish priority of in- 
vention between the parties and judgment on the record can only be based on 
allegations in the preliminary statements under the conditions suggested in 
Rule 114. . . . Dunham alleges that Schultz cannot prove his alleged date of 
conception, but the allegation does not appear as a fact. 
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back v. Prentice*® which was another appeal from the Interference 
Examiner’s denial of a motion to grant judgment on the record under 
similar circumstances. The Commissioner held that “the questions 
raised by this petition rest largely within the discretion of the Ex- 
aminer of Interferences and his action will not be reviewed except 
where abuse of that discretion is shown.” Query, if the Examiner 
of Interferences had exercised his discretion to secure the opposite 
result would his action have been reviewed ? 

In an earlier case on the same point, decided in 1922, the Exam- 
iner of Interferences also ignored the amendment to Rule 110, or if 
he considered it he decided that it did not affect.the practice.** 

While these decisions indicate a tendency to follow the Court of 
Appeals rule strictly notwithstanding the amendment already made to 
Rule 110, it seems probable that as the realization of the resulting 
injustice grows, contra decisions will be rendered and appealed. This 
is especially likely if Rule 110 should be amended further along the 
lines above suggested. In either event the query raised by Blair v. 
Sundback v. Prentice** then should be answered. 

A proposal alternative or additional to the amendment of Rule 110 
would be an amendment of Rule 114 to point out more definitely of 
what the overcoming of the prima facie case made by the respective 
dates of application should consist, i.e., requiring a party to allege 
tangible facts to overcome the prima facie case. This would make 
the requirement clear and definite and take away from junior parties 
none of the safeguards to their rights which they now enjoy. It 
would also eliminate a substantial part of the needless delay and ex- 
pense with which the interference practice is at present burdened. 

HorNBAKER B. LEDMAN. 


STATE AND FEDERAL PoWER OF EMINENT DOMAIN 


The power of a State’ and the Federal government? to exercise 
the right of eminent domain has been challenged in two cases now 


30 153 Manuscript Decisions 846 (July 27, 1927). 

31 A portion of his unreported decision is as follows: 

The order to show cause requested by X for the above reasons is in line 
with the practice that prevailed years ago. Said practice, however, was over- 
ruled by the Court of Appeals in Peters v. Hopkins and Dement, 34 Appeals, 
D. C. 141, in which the court held that said practice involved “too strict a 
construction of Rule 114.” Since said decision it has not been the practice to 
issue an order to show cause under the circumstances disclosed in this case, but 
on the contrary to set times for the taking of testimony. 

32 Supra note 30. 

1 Via v. State Commission on Conservation and Development, 9 F. Supp. 556, 
(DS) Va., 1935; probable jurisdiction noted, U. S. Supreme Court, June 
3, 1935). 

2U. S. v. Certain Lands in Louisville, 78 F. (2d) 684 (C. C. A. 6th, 1935). 
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pending before the Supreme Court of the United States. In view 
of the powers exercised by the Federal government in the past three 
years, the case of U. S. v. Certain Lands in Louisville* assumes na- 
tional importance in the legal and political world.* Via v. State Com- 
mission,® if upheld by the Supreme Court, may attain equal signifi- 
cance by providing the Administration with an indirect method of 
obtaining land for its social program should the decision in the Louis- 
ville case go against the government. 

The right of the Federal government to condemn private property 
is not expressly granted by the Constitution, but it is an attribute 
of its sovereignty, and can be exercised by the Federal government 
as an aid in carrying into execution the powers granted to it by the 
Constitution. Although the Federal government is a sovereign, it 
has only those powers which are delegated to it by the Constitution.’ 
The Federal government, however, not only possesses those powers 
expressly granted, but also all powers given by necessary implication 
from the enumerated powers.® 

It has been held that the Federal government has the right to take 
private property for interstate canals® and bridges,’® lighthouses,”* 
fortifications and military bases,’* flood control and irrigation pro- 
jects,’* and national parks’* and memorials.** In these cases the 
Supreme Court has had a tendency to refer to the public use to which 


the land was to be put. The question, then, appears to be whether 
a public use, in so far as the Federal government is concerned, is 


3 Supra note 2. 

4It has been estimated that approximately $200,000,000 appropriated by 
Congress under Title II of the National Industrial Recovery Act for the pur- 
pose of slum clearance and low cost housing will be tied up pending the decision 
of this case. 

5 Supra note 1. 

®U. S. v. ween Elec. Ry. Co., 160 U. S. 668, 16 Sup. Ct. 427, 40 L. 
ed. 576 (1885). 

7 Schechter Poultry Corp. et al. v. United States, 295 U. S. 495, 55 a 
Ct. 837, 79 L. ed. (Adv. Rep.) 888 (1935); Kansas v. Colorado, 206 U. 
46, 27 Sup. Ct. 697, 51 L. ed. 1139 (1906); In re Burrus, 136 U. S. 586, i 
Sup. Ct. 850, 34 L. ed. 500 (1889); see U. S. v. Cruikshank et. al., 92 U. S. 
st (1875). 

8 Supra note 5. 

McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed. 579 (U. S. 1819); see Martin 
v. Hunter’s Lessee, 1 Wheat. 326, 4 L. ed. 96 (U. S. 1816). 

® Hanson v. U. S., 261 U. S. 581, 43 Sup. Ct. 442, 67 L. ed. 809 (1922). 

10Luxton v. North River Bridge Co., 153 U. S. 525, 14 Sup. Ct. 891, 38 
L. ed. 808 (1893). 

11 Chappell v. U. S., 160 U. S. 499, 16 Sup. Ct. 397, 40 L. ed. 510 (1895). 

12 Qld Dominion Land Co. v. U. S., 269 U. S. 55, 46 Sup. Ct. 39, 60 L. ed. 
162 (1925); see U. S. v. First National Bank, 250 Fed. 300 (D. C. Ala. 1918). 

13 Brown v. U. S., 263 U. S. 78, 44 Sup. Ct. 92, 68 L. ed. 171 (1923). 

14 Shoemaker v. U. S., 147 U. S. 282, 13 Sup. Ct. 361, 37 L. ed. 170 (1892). 

15 Supra note 5. 
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present only when a power to take the land exists. Upon examination 
of the above decisions, it will appear that the Federal government 
exercised its power of eminent domain only in aid of powers spe- 
cifically granted to it by the Constitution. Thus Congress had the 
power to control interstate commerce and maintain an army and 
navy.*® In U. S. v. Gettysburg Elec. Ry. Co.** the Court recognized 
the power of Congress to undertake the main project, and held that 
such power was implied from the particular enumerated powers. 
The Court unmistakably explained that public use, as applied to 
the Federal government’s power of eminent domain, was synonymous 
with a Federal power when it stated, “It (the United States) has 
authority to take private property, whenever it is necessary or ap- 
propriate to use the land in the execution of any of the powers 
granted to it by the Constitution.” ?* It is obvious, therefore, that 
in this connection public use and Federal power are one and the same 
thing ; *° and from this it may be concluded that no matter how purely 
“public” the character of the use may be, the Federal government 
could not take private property for any purpose other than those 
specified by the Constitution or implied therefrom. 

In U. S. v. Certain Lands in Louisville*® the Circuit Court of Ap- 
peals for the Sixth Circuit held that the Federal government had not 
the power to take land for the purpose of slum clearance projects 
under Title II of the National Industrial Recovery Act.74 Rejected 
was the argument of Government counsel, which will now be made 
to the Supreme Court, that Congress derives such power from the 
Constitution, under what is commonly designated as the “general 
welfare” clause.?* This clause has been interpreted by Story”* as 
a limitation on the taxing power of Congress, and not as an affirma- 
tive grant of power. It appears from the debates at the Constitu- 
tional Convention that this was the intention of the framers of the 
Constitution.** It also appears that the Supreme Court has regarded 


16 Unitep States Constitution, Art. I, Sec. 8. 

17 Supra note 5. 

18 U. S. v. Gettysburg Elec. Ry. Co., supra note 5, at page 679. 

19 Note (1935) 48 Harv. L. Rev. 1021. 

20 Supra note 2. 

2148 Srat. 195, 40 U. S. C. A. pp. 402 (d), 403 (a) (3) (1933). 

22 United States Constitution, Art. I, Sec. 8, “Congress shall have power: 
1. To lay and collect taxes, duties, imposts, and excises, to pay the debts and 
provide for the common defense and general welfare of the United States . . .” 

23 Story ON THE ConsTITUTION, (5th ed.) Vol. 1, Sec. 926. 

24 JourN. oF CoNVENTION, 181, 182, 208, 261, 277, 284, 323, 324, 326. The 
members of the Convention first brought this clause forward in connection 
with the power of Congress to lay taxes. They never looked upon it as an 
independent power, but on the contrary discussed it as a limitation on the tax- 
ing power. 
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this clause as a limitation rather than an affirmative grant *° although 
it was apparently unwilling to decide this question.”* In U. S. v. 
Boyer" a Federal district court held that this clause did not give 
Congress power to inspect slaughter houses. Thus the consensus 
of opinion interprets it as a limitation. Whether the taxing power 
is limited generally by this clause, or by the enumerated powers is 
not the question which is involved here.** 

It cannot be denied that slum clearance is for the general welfare, 
in the sense that it would be advantageous to the public, but Con- 
gress has only the power to tax for the general welfare*® and not 
the power to take property. In U. S. v. Certain Lands in Louisville, 
the Federal government is attempting to take private property under 
this clause. Because it only has those powers delegated to it by the 
Constitution, and because it can only use eminent domain to carry 
into execution the powers so delegated, the use of eminent domain 
to carry into effect a power which it does not possess seems to be 
an unconstitutional exercise of authority. 

The case of Via v. The State Commission on Conservation and 
Development *° involves different questions from those raised by 
U. S. v. Certain Lands in Louisville. It contests the right of the 
State to take private property by eminent domain for the purpose of 
giving the property thus acquired to the Federal government to es- 
tablish a national park. 


25 See Gibbons v. Odgen, 9 Wheat. 1, 6 L. ed. 23 (U. S. 1824), at 10. The 
Court said “Congress is authorized to lay and collect taxes, etc., to pay the debts, 
and provide for the common defense and general welfare of the United States. 
This does not interefere with the power of the State to tax for the support 
of their own government; nor is the exercise of that power by the States, an 
exercise of any portion of the power that is granted to the United States. In 
imposing taxes for State purposes, they are not doing what Congress is em- 
powered to. Congress is not empowered to tax for those purposes which are 
within the exclusive province of the States.” See U. S. v. Gettysburg Elec. 
Ry. Co., 160 U. S. 681. Here the Court said, “Congress has power to declare 
war and to create and equip armies and navies. It has the great power of 
taxation to be exercised for the common defense and general welfare.” In 
both the above cited cases the Court has looked upon this clause as a limitation 
of the taxing power. 

26 Frothingham v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 
(1923). The Court held that the plaintiff did not have sufficient interest in the 
subject matter to maintain the suit. 

2785 Fed. 425, (W. D. Mo., 1898). 

28 Kansas Gas and Elec. Co. v. The City of Independence, Kansas, 79 F. 
(2d) 32 (1935). The power of Congress to appropriate money to a city for 
the construction of an electric power plant was questioned. The court held 
that the phrase “general welfare” is not limited by the specifically enumerated 
powers. 

29 Note (1935) 3 Geo. Wasu. L. Rev. 218, 221; note (1935) 48 Harv. L. 
Rev. 806, 809; note (1934) 48 Harv. L. Rev. 94, for a further discussion of 
the interpretaton of the general welfare clause. 

30 Supra note 1. 
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A State has all powers except those delegated to the United States 
by the Constitution,** or restricted by the Constitution,*? or by the 
State constitution.** In this respect the Federal Constitution and 
the State constitutions differ, as the Federal government has only 
those powers granted to it by the Constitution. A State, as a sov- 
ereign, has the right of eminent domain.** A State’s right to exercise 
eminent domain, however, is subject to three limitations; first, the 
limitation of the State constitution; second, the limitation of the 
Federal Constitution ; ** and third, the limitation of public use. The 
difficult problem is the definition or rule of public use. 

State courts have varied greatly in their interpretation of public 
use. There are three rules existing in the United States. The first 
and narrow view holds that a use is public when the public has the 
right to use the property appropriated.** The second and liberal 
view is that a public use is one which benefits the public generally 
or specifically, directly or indirectly.*7 Thus the acquisition by a 
corporation having the right of eminent domain, of land for the pur- 
pose of bringing materials for mining the corporation’s ore, was 
held to be a public use.** The third view is that a public use is one 
in which the public has or can acquire a common right on equal terms, 
except only that such use by the public may be dispensed with when 
a public benefit results which cannot be realized otherwise, and which 
continues to exist although the public has no use or benefit of the 
property taken.*® 

In two cases it has been held by the State courts that the State 
cannot condemn land for the purpose of conveying it to the United 
States.*° Both of these decisions were placed on the ground that 


31 McCulloch v. Maryland, supra note 8. 

32 TentH AMENDMENT To THE UNITED STATES CONSTITUTION. 

33 Attorney General v. Preston, 56 Mich. 177, 22 N. W. 261 (1885); State 
v. Moores, 55 Nebr. 480, 76 N. W. 175 (1898). 

34 Chicago B. & Q. R. Co. v. Cavanagh, 278 Ill. 609, 116 N. E. 128 (1917); 
Inspiration Consolidated Copper Co. v. New Keystone Copper Co., 16 Ariz. 
257, 144 Pac. 277 (1914). 

35 FouRTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION. 

36 Sexauer v. Star Milling Co., 173 Ind. 342, 90 N. E. 474 (1910); Westport 
Stone Co. v. Thomas, 175 Ind. 319, 94 N. E. 406 (1911); Ryerson v. Brown, 
35 Mich. 332 (1877); note (1935) 10 Inp. L. J. 257. 

37 Note (1919) 4 Cornett L. Q. 64; note (1908) 67 Cent. L. J. 199. 

38 Dayton Mining Co. v. Seawell, 11 Nev. 394 (1876); Monetaire Mining 
Co. v. Columbus Rexall Consolidated Mines Co., 53 Utah 413, 174 P. 172 (1918). 

38 The Connecticut College for Women v. Calvert, 87 Conn. 421, 88 A. 633 
(1913); note (1914) 23 Yate L. J. 274. It seems that this view would allow 
a mining corporation to exercise the right of eminent domain to develop the 
State’s natural resources. 

40 People ex. rel. Trombley vy. Humphrey, 23 Mich. 471, 9 Am. Rep. 94 (1871). 
The court held that it was beyond the power of the State of Michigan to con- 
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it was not for a public use. However, this right has been upheld 
by the Virginia court in Rudacille v. State Commission on Conserva- 
tion and Development.*' In cases involving the right of a State to 
take private property, the United States Supreme Court has held 
that a public utility can exercise the power of eminent domain for 
the purpose of supplying electricity to the public,** a railroad can 
take land for a right of way to reach a private industry,** property 
can be appropriated for a drainage** or irrigation ditch,** and a min- 
ing corporation can take land for the purpose of bringing materials 
necessary to mining operations.** The Court found a public use in 
all these cases, but it cannot be said that it has ever attempted to 
define the term. On the contrary, the Supreme Court’s attitude to- 
ward these cases is well stated in Clark v. Nash: “When the right 
of condemnation is asserted under a state statute, we are always, 
where it can be fairly done, strongly inclined to hold with the state 
courts, when they uphold a state statute providing for such condemna- 
tion.” #7 Again in Hairston v. Danville and Western Ry. it said, 
“No case is recalled where this Court has condemned as a violation 
of the 14th amendment a taking upheld by the state court as a taking 
for public uses in conformity with its laws.” ** Thus it appears that 
the Court merely rubber stamps the decisions of the state courts 
and will uphold a state court’s definition of public use no matter 
how liberally the term may be interpreted. 

It is submitted that Via v. State Commission will be affirmed, in- 
asmuch as the Virginia court in the Rudacille case*® held that a taking 


demn lands for the purpose of conveying them to the United States for the latter 
to erect a lighthouse thereon. 

Darlington v. U. S., 82 Pa. 382, 22 Am. Rep. 76 (1876). In this case the 
court held that the right of a State to condemn land for the erection of a 
Federal court must be denied because such taking was not for a public use. 

41155 Va. 808, 156 S. E. 827 (1931). The court held that the condemnation 
of land by the defendant, under the authority of the state, for the purpose of 
conveying it to the United States for a national park was a public use, because 
the citizens of Virginia will receive the major benefit from the establishment 
of the park. This case might be distinguished from those cited in note 40, supra, 
for in the latter cases the public had no right to the use of the appropriated 
land, while in this case the public has the full enjoyment of the land. Note 
(1931) 79 U. Pa. L. Rev. 1143. 

42 Mt. Vernon-Woodberry Cotton Duck Co. v. Ala. Interstate Power Co., 
240 U. S. 30, 36 Sup. Ct. 234, 60 L. ed. 507 (1915). 

43 Hairston v. Danville and Western Ry., 208 U. S. 598, 28 Sup. Ct. 331, 
52 L. ed. 606 (1908). 

44 Q’Neall v. Leamer, 239 U. S. 244, 36 Sup. Ct. 54, 60 L. ed. 249 (1915). 

45 Clark v. Nash, 198 U. S. 361, 25 Sup. Ct. 676, 49 L. ed. 1085 (1904). 

46 Strickley v. Highland Boy Mining Co., 200 U. S. 527, 26 Sup. Ct. 301, 
50 L. ed. 581 (1905). 

47198 U. S. 361, 25 Sup. Ct. 676, 49 L. ed. 1085 (1904) at 368. 

48 208 U. S. 598, 28 Sup. Ct. 331, 52 L. ed. 637 (1908), at 607. 

49 Supra note 41. 
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by the state for the purpose of turning the land over to the Federal 
government was a public use. On the basis of the Supreme Court’s 
past decisions, it is not likely that it will overturn the Virginia court’s 
interpretation of public use. 

The conclusion reached from a study and comparison of these 
two cases now pending before the Supreme Court is that the funda- 
mental distinction between a state’s right of eminent domain and 
the Federal government’s lies in the structure of the powers of the 
two sovereignties. Once the difference between their powers is well 
in mind, the solution of eminent domain takes on an aspect of public 
use or Federal power as the case may be. 

Should the Supreme Court deny the right of the Federal govern- 
ment to take land for slum clearance, and uphold the State’s right 
to take land for the purpose of conveying it to the Federal govern- 
ment, the Federal government still may proceed with its slum clear- 
ance projects by the simple expedient of having the States condemn 
the land and then turn it over to the United States. But this pro- 
cedure may be blocked in those States which have interpreted © or 
might interpret such taking by the State to be for a private use and 
therefore void. If on the other hand, the Court should reverse the 
Via case, while denying the Federal government’s right of eminent 
domain for slum clearance, the Federal government would be unable 
to acquire land for this purpose by any method of condemnation, 
and the entire program would be balked. The iast alternative is that 
the Supreme Court will uphold the Federal government’s right of 
eminent domain in this connection. Such a decision would assure 
the performance of these projects, and it is the one which the Federal 
government seeks. 

Thus the fate of the Federal government’s program to eliminate 
dwelling conditions which breed crime and disease, and to relieve 
the widespread unemployment, will turn upon the manner in which 
the Supreme Court decides these cases. SAMUEL L. SAMUEL. 


50 Supra note 40. 
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UNITED STATES‘ 


ADMINISTRATIVE LAW—ADMINISTRATION OF FEDERAL STATUTES 
—ErreEct oF Circuit Court or Appears’ Decision Hoipine Stat- 
UTE UNCONSTITUTIONAL—POLICY OF ADMINISTRATION—DUTY OF 
MINISTERIAL OFFICERS.—In July, 1935, the Circuit Court of Appeals 
for the First Circuit in the case of Butler et al. v. United States, 78 
F. (2d) 1 (C. C. A. Ist, 1935), expressly held the Agricultural Ad- 
justment Act, 48 Star. 31 (1933), 7 U. S. C. c. 26 (1934), uncon- 
stitutional in part, and in its opinion implied that the remainder of the 
Act was also invalid. In view of this decision, the Secretary of the 
Treasury requested the opinion of the Attorney General as to whether 
the disbursing officers of the Treasury were authorized to clear pay- 
ments to apply on rental and benefit contracts made under that stat- 
ute. Held, that it was the duty of the disbursing officers to continue 
to make disbursements authorized by the statute, notwithstanding the 
decision of the Circuit Court of Appeals. Op. Att’y Gen., Aug. 16, 
1935: Disbursements Required for the purposes of the Agricultural 
Adjustment Act. 


This opinion of the Attorney General of the United States exem- 
plifies the policy of the Administration to proceed under “New Deal” 
legislation until it is declared unconstitutional by the Supreme Court 


+ Eprror’s Nore.—Opinions of the Attorney General are ordinarily the first 
legal opinions of an official character available on the constitutionality, con- 
struction, and application of new Federal legislation. The Attorney General, in 
his capacity of chief legal advisor to the President and the Executive Depart- 
ments and Agencies of the Government, is frequently called upon to answer 
questions of law, and set courses of policy, engendered by new Acts of Congress, 
long before a case or controversy capable of subjection to the courts can arise. 

Inasmuch as the opinions of the Attorney General become generally available 
only upon publication of the annual bound volume in the year following that in 
which the opinions were rendered, it is hoped that the annotation of these 
opinions shortly after they are announced will be a valuable service to the legal 
profession not heretofore available. Because the opinions will not be available 
for a considerable period after the publication to the annotations in the Review, 
the opinions themselves will be summarized and quoted in pertinent part, in 
footnotes to the annotations, whenever they appear to be of especial importance, 
or present a line of argument or delineate a policy of general interest. The 
annotations, except for the single footnote for the purpose explained above, will 
be in the style and technique of the familiar recent case annotations. 
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of the United States. Adverse decisions in the lower Federal Courts 
will be conceded no persuasive effect whatsoever. That policy will be 
followed even though such proceedings result in huge disbursements 
by the Government which may later prove to have been made under 
an unconstitutional act. 


Such a policy, however, may not lightly be attributed to lack of 
respect for the Constitution. It is explained by the Attorney General: 

“To accept a decision upon a constitutional question in one circuit 
and give it nation-wide application with the effect of setting aside a 
congressional enactment of major importance would be without prece- 
dent. . . . The Constitution has vested in no court or officer the 
power to remove an enactment of the Congress from the statute books 
upon the ground of its invalidity. When the Supreme Court has 
finally declared a statute to be unconstitutional, its decision . . . is 
accepted as final. With respect to a decision of an inferior court, 
however, this is by no means true. . . .” 

Turning from policy to the substantive point decided, courts in this 
country are widely divided as to the power of a public officer to re- 
fuse to enforce a statute on the ground that he believes it to be un- 
constitutional. The Attorney General argues that it does not lie with- 
in the province of a ministerial officer to question the validity of a 
statute which “merely imposes upon him a proper duty, and has no 
bearing upon his constitutional rights.” Aikins v. Kingsbury, 247 
U. S. 484, 38 Sup. Ct. 588, 62 L. ed. 1226 (1918) ; Smith v. Titcomb, 
31 Me. 272 (1850); State v. Florida Board of Equalizers, 84 Fia. 
612, 94 So. 618 (1922). In some states, however, a contrary rule 
exists. Huntington v. Worthen, 120 U. S. 97, 7 Sup. Ct. 454, 30 
L. ed. 588 (1887). And the defense of the unconstitutionality of an 
Act is generally allowed in mandamus proceedings where mandamus 
would operate directly to execute the unconstitutional statute. Van 
Horn v. State, 20 Wis. 664, 64 N. W. 365 (1895) ; Patty v. Colgan, 
97 Cal. 251, 31 Pac. 1133 (1893); Brandenstein v. Hoke, 101 Cal. 
131, 35 Pac. 562 (1894); McDermot v. Dinnie, 6 N. D. 278, 69 
N. W. 294 (1896). The People ex rel. the D. W. and P. Railroad v. 
Batchellor, 53 N. Y. 128 (1873). Further, it has been held that 
where an officer’s duty is such that in complying with a statutory re- 
quirement he will violate his oath of office to support the constitution, 
as when he is charged with the control or custody of public funds 
which the statute requires him to disburse, his official capacity gives 
him such an interest in the matter as will permit him in mandamus 
proceedings to raise the question of the constitutionality of the statute 
as a defense. Denman v. Broderick, 111 Cal. 96, 43 Pac. 516 (1896) ; 
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Stockman v. Leddy, 55 Colo. 24, 129 Pac. 220 (1912); Com. ex rel. 
Atty. Gen. v. Mathues, 210 Pa. 372, 59 Atl. 961 (1904). 

A number of cases, however, hold that the payment of public 
monies is a purely ministerial duty, and that a public officer on whom 
such duty rests cannot defend a mandamus proceeding to compel him 
to make disbursements out of public funds, on the ground that the 
statute authorizing the expenditure or allowing the claim is uncon- 
stitutional. Lockwood v. Tyler, 64 Mont. 124, 208 Pac. 1081 (1922) ; 
State v. Heard, 47 La. Ann. 1679, 18 So. 746 (1895); State v. 
Moore, 40 Neb. 854 (1894). The Supreme Court of the United 
States has held that the excuse can only be invoked by a party having 
a personal interest in the litigation. Smith v. Indiana, 191 U. S. 138, 
24 Sup. Ct. 51, 48 L. ed. 125 (1903). There is a tendency, with some 
reason to support it, to hoid that officers charged with the control of 
public funds are by the nature of their office required to question the 
constitutionality of all statutes appropriating the funds. Note (1895) 
47 L. R. A. 516. 

The Attorney General points out that harsh results sometimes at- 
tend the most reasonable reliance upon judicial decisions subsequently 
reversed. Boyd v. Alabama, 94 U. S. 645, 24 L. ed. 302 (1876). 
Officers are liable in tort for refusal to act if the statute authorizing 
them to act turns out to be constitutional, when some private indi- 
vidual is injured thereby. Clark v. Miller, 54 N. Y. 528 (1874). 
Officers are liable in tort for taxes collected under unconstitutional 
statutes, if the tax was paid under protest and the payment was in- 
voluntary. Dennison Mfg. Co. v. Wright, 156 Ga. 789, 120 S. E. 120 
(1923). 

Federal courts have consistently held that a statute declared uncon- 
stitutional is an absolute nullity, void ab initio. Norton v. Shelby 
County, 118 U. S. 425, 6 Sup. Ct. 1121, 30 L. ed. 178 (1886) ; 
Myers et al. v. Anderson, 238 U. S. 368, 35 Sup. Ct. 932, 59 L. ed. 
1349 (1915). The rule of the Norton case, followed by a great 
majority of Federal courts, is severely criticized by text writers who 
think that officers, under these circumstances, should be protected. 
Rapacz, Protection of Officers Who Act Under Unconstitutional Stat- 
utes (1927) 11 Minn. L. Rev. 585; Crocker, The Tort Liability of 
Public Officers Who Act Under Unconstitutional Statutes (1929) 2 
So. Cat. L. Rev. 236. The leading case for the minority view is 
Henke v. McCord, 55 Iowa 378, 7 N. W. 623 (1880). Under the 
present state of the decisions, it appears that a ministerial officer may, 
under certain circumstances, challenge the constitutionality of a stat- 
ute, or refuse to act under a statute he believes to be void; but that 
in so doing he acts at his own peril. Clark v. Miller, supra; State v. 
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Butler, 178 Mo. 272, 77 S. W. 560 (1903). As the Attorney General 
concludes, “A fortiori, there can be no assurance of safety in relying 
upon a judicial determination which has not become final being sub- 
ject to review by the Supreme Court.” I. H.R. 


ADMINISTRATIVE LAW—FEDERAL REGISTER ACT—PUBLICATION, 
FILING, AND COMPILATION OF EXECUTIVE ORDERS AND RULES, REG- 
ULATIONS, CODES, AND ORDERS OF THE ADMINISTRATIVE AGENCIES 
OF THE FEDERAL GOVERNMENT—EFFECTIVE DATE OF PROVISIONS.— 
Questions arising under the Federal Register Act, Public Law No. 
220, 74th Congress, approved July 26, 1935, which provides for the 
custody and prompt printing and distribution of Federal proclama- 
tions, orders, regulations, notices and other documents, were pro- 
pounded by the President to the Attorney General as follows: 


“1. Whether, in view of the failure of the special appropriations 
called for in section 9 of the said Act, publication of the Federal 
Register must be commenced 63 days after the approval of the Act, 
and if not, at what time must such publication begin? 

“2. Whether, in view of the failure of the said appropriations, the 
provisions of section 2 of the Act which require the filing of the docu- 
ments in the Federal Register Division, become effective 60 days 
after the approval of the Act and if not, when do these provisions 
become effective ? 

“3. Whether, in view of the failure of said appropriations, the pro- 
visions of section 11 of the Act, relating to the compilation of all 
prior administrative rules and orders became effective on the approval 
of the Act, and if not when do these provisions become effective ?” 

Held: (1) That publication of the Federal Register is not required 
until the appropriations to the Government Printing Office have been 
increased in the manner provided for in the Act; but such publica- 
tion should commence on the date such increased appropriations are 
made available; (2) that the provisions of section 2 of the Act re- 
quiring the filing of documents with the Director of the Division in 
the National Archives Establishment and the making of a copy of 
such documents available for public inspection, do not become effec- 
tive until the said appropriations to the Government Printing Office 
have been increased in the manner provided for in the Act, but such 
provisions will become effective on the date such appropriations are 
made available; (3) that the provisions of section 11 of the Act re- 
quiring the agencies of the Government to prepare and file with the 
committee the compilation of all documents referred to in that section, 
became effective on July 26, 1935, the date of the approval of the act 
and each agency is required to prepare and file such compilation 
within 6 months after said date. Op. Att’y Gen., Sept. 17, 1935: 
Questions arising under the Federal Register Act.* 


*The Attorney General stated in the opinion that the answers to the above 
questions depended upon the construction to be placed upon the following pro- 
visions of section 10 of the Federal Register Act: 

“The provisions of section 2 shall become effective sixty days after the 
date of the approval of this Act and the publication of the Federal Register 
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That there was a need for the Federal Register Act cannot be 
doubted. This is clearly shown by Professor Erwin N. Griswold in 
his article, Government in Ignorance of the Law—A Plea for Better 
Publication of Executive Legislation (1934) 48 Harv. L. Rev. 198. 
An interesting example of the failings of the old system is the case 
of United States v. Smith, 293 U. S. 633, 55 Sup. Ct. 65, 79 L. ed. 
(adv. op.) 83 (1935). There an indictment was brought and an ap- 


shall begin within three business days thereafter: Provided, That the 
appropriations involved have been increased as required by section 9 of this 
) eR 


Section 9 of the Act, referred to in the proviso above quoted, in so far as it 
related to appropriations is in the following words: 

“The cost of printing, reprinting, wrapping, binding, and distributing 
the Federal Register and any other expenses incurred by the Government 
Printing Office in carrying out the duties placed upon it by this Act shall 
be borne by the appropriations to the Government Printing Office and such 
appropriations are hereby made available, and are authorized to be in- 
creased by such additional sums as are necessary for such purposes, such 
increases to be based upon estimates submitted by the Public Printer. The 
purposes for which appropriations are available and are authorized to be 
made under section 10 of the Act entitled ‘An act to establish a National 
Archives of the United States Government, and for other purposes’ (48 
Stat. 1122) are enlarged to cover the additional duties placed upon the 
National Archives Establishment by the provisions of this Act. . . .” 


The Attorney General, after consideration of those provisions, was of the 
opinion “that publication of the Federal Register is not required until such 
time as the appropriations to the Government Printing Office have been in- 
creased for that purpose, notwithstanding such time may be more than 63 days 
after the approval of the Act”; and “that the provisions of section 2 of this 
Act requiring the filing of documents with the division in the National Archives 
— do not become effective until such appropriations have been in- 
creased. 

“. . . the only appropriations required by section 9 of the Act to be presently 
increased are the appropriations to the Government Printing Office. This 
section makes the present appropriation to the National Archives Establish- 
ment available for the expense of any additional duties placed upon that Estab- 
lishment by the Act. [However] . . . the legislative history of the proviso 
in section 10 might be considered of importance. The original bill as passed 
in the House did not contain the proviso. It was added to the bill in the 
Senate by amendment. The effect of the amendment, as explained in the con- 
ference report on the bill, ‘is to modify the time when the provisions of section 
2 of the Act should become effective, so as not to require publication before the 
necessary appropriations are available.’ 

“Considering these facts, and under the opinion of the Supreme Court in 
Georgia Banking Co. v. Smith, 128 U. S. 174, 181, it might be possible to con- 
strue the proviso as relating only to the publication of the Federal Register. 
On the other hand, grammatically the proviso would seem to apply to the whole 
of the preceding portion of section 10 and therefore to relate to both filing and 
publication. Moreover, the Supreme Court has held that in construing a pro- 
viso ‘it is the duty of the court to find, if possible, within the four corners of the 
Act, and from the language used, the scope and meaning of the law.’ (White 
v. United States, 191 U. S. 545, 551, 24 Sup. Ct. 171, 48 L. ed. 295 (1903).) 

“Section 7 provides that documents which are required to be published shall 
be invalid as against persons having no actual knowledge thereof until they 
have been filed with the division and a copy made available for inspection as 
provided in section 2. [Also, section 10 provides] the limitations upon the 
effectiveness of documents required, under section 5 (a), to be published in 
the Federal Register shall not be operative as to any document issued, pre- 
scribed, or promulgated prior to the date when such document is first required 
by = subsequent Act of Congress or by Executive order to be published 
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peal taken by the government to the Supreme Court of the United 
States before it was discovered that the regulation on which the case 
was based no longer existed. The early background of administra- 
tive rules and orders and the widespread confusion as to their pub- 
lication, is discussed in Faule, Administrative Legislation (1920) 18 
Micu. L. Rev. 181. 

England, too, has had the same problem, but there it was dealt with 
in 1890. In 1893 the Rules Publication Act (56 & 57 Vict. c. 66) 
was enacted, providing for the printing of statutory rules and orders 
of a public and general nature in the London Gazette. Canada, 
Australia, Northern Ireland, India, New Zealand and South Africa 
have similar provisions. 

In passing the Federal Register Act, Congress acted to meet the 
need in the United States for a general public source of information 
regarding Federal proclamations and orders. Section 2 of the Act 
requires that the original and two duplicate originals or certified 
copies of any document required to be published under section 5 shall 
be filed with the Federal Register Division of the Archives Establish- 
ment. Upon such filing, at least one copy shall be immediately avail- 
able for public inspection in the office of the Director of the Division. 
The original shall be retained in the archives of the National Archives 
Establishment. The material required to be published in the Federal 
Register is set forth in section 5: (1) All Presidential proclamations 
and Executive Orders, except such as have no general applicability 
or legal effect, or apply only to Federal agencies ; (2) such documents 
or classes of documents as the President shall determine to have 
general applicability and legal effect; (3) such documents or classes 
of documents as may be required so to be published by Act of Con- 
gress; (4) such other classes of documents as may be authorized 
to be published pursuant to regulations prescribed under the Act and 
approved by the Presdient. For the purposes of the Act “every docu- 
ment or order which shall prescribe a penalty shall be deemed to have 
general applicability and legal effect.” “In no case shall comment 
or news items of any character whatsoever be published in the Federal 
Register.” 


in the Federal Register. . . . Obviously the purpose of the provisions of sec- 
tion 7 above referred to was to compel the filing of these documents by making 
them invalid until filed. And since section 10 provides that these provisions 
of section 7 shall not become operative until such time as the documents are 
required to be published, there would seem to be no necessity for sooner filing.” 

A letter by the Archivist to the President had suggested the view that filing 
and publication should begin 60 days and 63 days, respectively, after the print- 
ing appropriations are ultimately increased. The Attorney General, however, 
held that under the terms of the Act, the filing and publication are to begin 
60 days and 63 days, respectively, after the date of the approval of this Act, 
and that when the appropriations have been increased such filing and publica- 
tion must commence immediately. 

The third and last holding of the opinion is that although “the failure of the 
appropriations to the Government Printing Office necessarily delays the time 
when publication of the compilations of the documents referred to in section 11 
of the Act shall be made,” “the proviso in section 10 does not in any way affect 
the provisions of section 11 which require Federal Agencies within six months 
after the approval of the Act to prepare and file with the committee established 
under the Act the compilations of documents referred to in that section.” 
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The old system was both cumbersome and inadequate; its short- 
comings numerous. The present procedure embodied in the Act is 
undoubtedly the necessary remedy. Many of the fruits of this Act 
are being delayed by the failure of the appropriation for publication 
of the Federal Register. A substantial portion of the benefits of 
the Act, however, are being held up, not because of the failure of the 
publication appropriation, but because of the unfortunate wording of 
the Act and the uncertain effect of the Senate Proviso. The Act was 
obviously designed not solely to provide for the publication of the 
Federal Register, but also for the equally important purpose of hav- 
ing a central filing place for all administrative documents of public 
effect, to which anyone interested might resort. This latter function 
is circumvented by the proviso in section 10, according to the con- 
struction placed upon it by the Attorney General. 

Assuming that the Attorney General is correct in his interpretation, 
Congress has, then, created an act for the express purpose of having 
a central filing place in the division set up in the National Archives 
Establishment, and then has stymied the operation of that portion 
of the Act by a proviso which should in no way affect that function. 
Could this have been the intention of Congress? It seems doubtful, 
especially upon scrutiny of pertinent portions of the Act. 

Section 9 of the Act, referred to in the proviso, in so far as it 
relates to appropriations, deals primarily with the cost of printing and 
reprinting, and makes no provision for filing. The Attorney General 
arrives at this conclusion when he says “it is true that the only ap- 
propriations to be presently increased are the appropriations to the 
Government printing Office.” It should be noted that section 9 
makes the present appropriation to the National Archives Establish- 
ment available for the expense occasioned by the additional duties 
placed upon that establishment. The filing is to be aided in no way 
in the forthcoming appropriation. 

It is true that Congress apparently contemplated that the appro- 
priations would be increased within the 60-day period, and if this had 
been done, the construction of the proviso would have been of no 
consequence. But since the question now presents itself, it is proper 
to inquire why the filing provisions of the Act should be relegated to 
the limbo of ill-drafted legislation, and the filing be made dependent 
upon the printing. 

As the Attorney General suggested, the opposite result—that the 
proviso related only to the publication of the Federal Register— 
could have been reached just as easily and just as logically. Such 
a result would seem to be more within the purpose of the Act and 
the proviso. 

The usual purpose of a proviso is to except the clause covered by 
it from the general provisions of a statute or to qualify the operation 
of the statute in some particular. United States v. Morrow, 266 U. S. 
531, 45 Sup. Ct. 173, 69 L. ed. 425 (1925). But it is often used in 
other senses. It may be construed as imposing a condition, or it may 
be considered merely as a conjunction to an independent paragraph 
declaring a limitation upon it. Georgia Banking Co. v. Smith, 128 
U. S. 174, 9 Sup. Ct. 47, 32 L. ed. 377 (1888). It has also been held 
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that the grammatical and logical scope of a proviso is confined to the 
subject matter of the principal clause. United States v. Whitridge, 
197 U. S. 135, 143, 25 Sup. Ct. 406, 49 L. ed. 699 (1905). More- 
over, a statute is usually to be construed in its primary sense. Cox 
v. Hart, 260 U. S. 427, 43 Sup. Ct. 154, 67 L. ed. 322 (1922) ; United 
States v. Morrow, supra. Following the reasoning in these cases, it 
can easily be maintained that the proviso, which deals only with the 
appropriation for printing, in no way affects the filing. 

If the Attorney General’s opinion is strictly adhered to, another 
problem will undoubtedly present itself. According to the opinion, 
as soon as Congress provides the necessary appropriations, filing and 
printing are to begin immediately. This means that every Federal 
agency must be prepared to act immediately upon such Congressional 
action, for if there is any delay in filing or publication after the ap- 
propriation has been passed, no document required under section 
5 (a) to be published can be valid as against any person who has not 
had actual knowledge thereof according to section 7. 


It has been suggested that in order to preclude any congestion or 
miscarriage, Congress make the appropriation enactment effective as 
of a future date or specify a certain number of days which must 
elapse before the appropriation becomes effective, thus making it 
possible for the various Federal agencies to be notified, and for the 
machinery to be set in motion. Such a provision would undoubtedly 
simplify matters, but would be unnecessary if the filing provisions 
were now in force. Le. & 


ConsTiTuTIONAL Law—NationaL Housinc Act—VALIDITY OF 
INSURING OF MortTcaGEs BY FEDERAL Housinc ADMINISTRATION— 
GENERAL WELFARE CLAUSE.—In reply to a request by the President 
for an opinion on questions arising under the National Housing Act, 
48 Star. 1246 (1934), 12 U. S. C. § 1701 (1934), as amended, May 
28, 1935, the Attorney General of the United States held the provi- 
sions of the Act to be contsitutional under (1) The power to protect 
federal banks and the national currency, (2) The power to create 
additional banking facilities, (3) The power to appropriate money for 
the general welfare and (4) The power to borrow money on the 
credit of the United States; and further held, (a) that the insuring 
of a mortgage, under Title II of the Act and the Regulations issued 
thereunder, creates a valid obligation on the part of the Administrator 
to issue the debentures provided therein, and that such debentures so 
issued are valid obligations enforceable against the Mutual Mortgage 
Insurance Fund; (b) that the guarantee by the United States of such 
debentures, as provided in Section 204(b) of the Act, 12 U. S. C. 
§ 1710(b) (1934), constitutes a valid and binding obligation of the 
United States; (c) that the issuance of a certificate of approval, 
F. H. A. Form No. 2095, by the Administrator to incorporators trans- 
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mitting Articles of Association, F. H. A. Form No. 2097, is effective 
to create a valid National Mortgage Association, under Title III of 
the Act. Op. Att’y Gen., Aug. 26, 1935: Questions Arising Under 
the National Housing Act.* 


* The opinion is divided into four parts. The introductory portion discusses 
the subject generally from a historical and financial standpoint. Three subse- 
quent subdivisions deal in turn with (1) The power to preserve the national 
banks (2) The power of Congress to use the federal banks for governmental 
purposes and (3) The power to tax and appropriate for the general welfare 
of the United States. 

The general discussion considers the draftmanship of the Act, its purpose, 
and the financial considerations which led to its enactment. PresipENT’s MEs- 
SAGE, May 14, 1934, 78 Conc. Rec. 8739 (1934); H. R. No. 1922, 73d Cong.; 
Report of Chairman, House Committee on Banking and Currency, 78 Conc. 
Rec. 11191 (1934) et seq. Statistics are quoted from various sources showing 
the number of banks in the Federal Reserve System carrying realty mortgages, 
the additional banks in the same position insured by the Federal Deposit Insur- 
ance Corporation, the total amount of investments in real estate mortgages, and 
the marked decline in the value and marketability of this type of paper. 1934 
An. Rep’t Fep. Res. Bo. P. 140; Memper BANK CALy ReEp’t No. 60, Fep. REs. 
Bp., Dec. 30, 1933, Table p. 3; First An. Rep’t Fep. Dep. Ins. Corp. p. 176; 
77 Conc. Rec. 2518-2520; Press RELEASE Fep. Home Loan BANK Bp., March 
20, 1935, “Lending Capacity of Building and Loan Associations”; Report TO THE 
Governor oF N. Y., Oct. 5, 1934, by George W. Alger, concerning mortgage 
guarantee corporations. It is further stated that in the spring of 1934 about 
one-half of the mortgagors were in default and that foreclosures were imprac- 
ticable. Press RELEASE July 13, 1935, BurEAu For. anp Dom. COMMERCE, 
“Terms of Credit Used in Acquiring Honvs.” 

The opinion then states: 

“It is one of the latest of a series of enactments, extending over more than a 
century, through which the Federal Government has recognized and fulfilled 
its obligation to provide a national system of financial institutions for handling 
the credit and exchange requirements of industry, commerce, and agriculture, 
supplying a national currency, and promoting the fiscal affairs of the Govern- 
ment. The courts have found the authority for the creation of the other units 
in the —o of the powers of Art. I, Sec. 8 of the Constitution.” Norman 
v.B. & O. R. R. Co., 294 U. S. 240, 303, 55 Sup. Ct. 407, 79 L. ed. 417, (1935). 

Under the “series ‘of enactments” are listed (1) The establishment of the 
Bank of the United States, 3 Strat. 266 (1816); (2) The National Banking 
Associations Act, 12 Strat. 665 (1863); (3) The Federal Reserve Act, 38 
Start. 251 (1913), 12 U. S. C. §221 (1934); (4) The Federal Farm Loan Act, 
39 Srar. 360 (1916), 12 U. S. C. § 641 (1934); (5) The Federal Intermediate 
Credit Bank Amendment, 42 Star. 1454 (1923), 19 U. S. C. §13 (1934); (6) 
The Agricultural Marketing Act, 46 Star. 11 (1929), 12 U. S. C. § 1141 (1934) ; 
(7) Federal Home Loan Bank Act, 47 Star. 725 (1932), 12 U. S. C. $1421 
(1934); (8) The Reconstruction Finance Corporation Act, 47 Stat. 5 (1932), 
15 U. S. C. § 601 (1934). 

“The authority to legislate in this manner for these broad purposes has been 
invariably upheld when tested.” McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed. 
579 (U. S. 1819); Osborn v. United States Bank, 9 Wheat. 378, 6 L. ed. 204 
(U. S. 1824); Farmers, etc., National Bank v. Dearing, 91 U. S. 29, 23 L. ed. 
196 (1875); Smith v. Kansas City Title Co., 255 U. S. 180, 41 Sup. Ct. 243, 
65 L. ed. 577 (1921); Westfall v. United States, 274 U. S. 256, 47 Sup. Ct. 629. 
71 L. ed. 1036 (1927). 

The opinion observes that the activities of the various institutions mentioned 
have become so deeply embedded as to be a structural part of the national cur- 
rency. These same federal banking instrumentalities held such large quantities 
of mortgages as to prejudice the currency. “The Act, was obviously designed to 
break this jam by restoring confidence in real estate mortgages and broadening 
the base for the distribution of such paper. The effect, if successful, would be 





146 THE GEORGE WASHINGTON LAW REVIEW 


The instant opinion appears to be the first formal consideration, 
administrative or judicial, of the constitutional bases of the new fields 
of Federal activity created by the National Housing Act. The con- 
sideration given to the so-called “general welfare clause” (Sec. 8, 
Art. I) of the Constitution as a source of Federal power may be of 
even wider importance than the particular subject-matter involved, 


to relieve pressure on financial institutions, stimulate the real estate security 
market and restore financial operations to a more nearly normal condition.” 

Precedents for the use of insurance and guarantees by the Federal Govern- 
ment are cited: War Risk Insurance Act, 38 Strat. 711 (1914), 48 U. S. C. §91 
(1934), the Federal Deposit Insurance Corporation, 48 Start. 162, 168 (1933), 
12 U. S. C. §227, 264 (1934); the guarantees for the obligations of the Home 
Owner’s Loan Corporation, 48 Stat. 128 (1933), 12 U. S. C. § 1461 (1934) and 
— Finance Corporation, 47 Srar. 5 (1932), 15 U. S. C. § 601 

1 7 

Subdivision I of the opinion points out that Congress may enter into fields 
of the country’s life beyond normal federal authority in order to provide pro- 
tection and aid to those agencies created to exercise strictly federal powers. 
United States v. Ferger, 250 U. S. 199, 203, 205-6, 39 Sup. Ct. 445, 446, 447 
63 L. ed. 936, 940, 941 (1919); Veazie Bank v. Fenno, 8 Wall. 533, 548-9, 19 
L. ed. 482 (U. S. 1869); Chicago Board of Trade v. Olsen, 262 U. S. 1, 34-38, 
43 Sup. Ct. 470, 476-478, 67 L. ed. 839 (1923). But see Schecter Poultry Corp. 
v. United States. The power to create national banks carries, as a corollary, the 
power to preserve them. Farmers’ National Bank v. Dearing, supra. The au- 
thority of the Congress, upheld in Smith v. Kansas City Title Co., supra, to 
facilitate the making of loans upon farm security at low rates, established the 
right of Congress to protect this lending power specifically and the position of 
the banks generally. See First National Bank v. Union Trust Co., 244 U. S. 
416, 37 Sup. Ct. 398, 61 L. ed. 820 (1917). Thus the conclusion is reached that 
the legislation is within the power of Congress to aid and protect the financial 
instrumentalities established with judicial approval. 

Subdivision II sees a further justification for the establishment of National 
Mortgage Associations, on the federal bank analogy, because, first, these asso- 
ciations are required to maintain certain investments in “bonds or obligations 
of, or guaranteed as to principal and interest by, the United States,” and, 
second, by Section 308 of the Act [12 U. S. C. § 1717, (1934)] they may become, 
at the discretion of the Secretary of the Treasury, a "depositary of public money. 
This aspect of the validity of the Associations is derived from the language of 
Smith v. Kansas City Title Co., supra. 

In Subdivision III great stress is laid upon the power to lay and collect 
taxes . . . to pay the debts and provide for the . . . general welfare of the 
United States. The power to tax for the general welfare gives the right to 
appropriate the derived revenue for the same purposes. United States v. Realty 
Co., 163 U. S. 427, 16 Sup. Ct. 1120, 41 L. ed. 215 (1896). The opinion then 
quotes from Kansas City Gas and Electric Co. v. City of Independence (C. C. A. 
10th, Aug. 20, 1935, not yet reported), and from this point there is a striking 
parallel between the language and reasoning of this decision and that of the 
opinion itself. In both there is a study and exposition of the general welfare 
clause. U.S. v. Gettysburg Electric Railway, 160 U. S. 668, 681, 683, 16 Sup. 
Ct. 427, 429, 430, 40 L. ed. 576, 581, 582 (1896); United States v. Realty Co., 
supra; Langer v. United States, 76 F. (2d) 817, 825 (1935); HamiLton’s 
Works (Lopce ed.) v. 4, pp. 70, 151; Monroe, View of the President of the 
United States on the Subject of Internal Improvements 2 RicHaArpson 144, 167- 
173; Calhoun, 5 Benton (abridgement) 704, 706; Tucker, AMERICAN STATE 
Papers, MIscELLANEOUS, 443, 446; John Quincy Adams, INAUGURAL ADDRESS, 
2 RicHarpson 298; Story, COMMENTARIES ON THE CONSTITUTION OF THE 
Unitep States (5th ed.), Secs. 913, 923, 924, 991; Hare, CoNnsTITUTIONAL 
Law, p. 241; Pomeroy, INtTropucTiIon To CoNSTITUTIONAL LAw (10th ed.), 
Secs. 274-275; Burpick, THE LAw oF THE AMERICAN CONSTITUTION, Sec. 77; 
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since the meaning of that clause is being litigated in many court cases 
growing out of other New Deal legislation. 

Although the original bill out of which the Housing Act grew, H. R. 
9620, 73d Concress, 2d Session, was entitled “a bill to improve na- 
tion-wide housing standards, provide employment, and stimulate in- 
dustry,” in accordance with the President’s message, supra, the At- 
torney General finds it to be a banking and currency measure. This 
appears to be correct, even though the financing provisions were to be 
but means to obtain the other objectives. In McCulloch v. Maryland, 
supra, it was stated that if the end was legitimate (constitutional) the 
means were legitimate. The converse is apparently now being con- 
tended. The bill, in the process of legislation, was referred to the 
Committee on Banking and Currency and there is much to justify it 
as a purely banking and financial act. The legislative debate on this 
subject is illuminating. 78 Conc. Rec. 11178-90, 11191, 11224, 
11363, 11394 (1934). It was designated as “another subsidy to the 
financial world at the expense of the taxpayers.” In the debate, the 
subject of slums clearance, the fate of the private building and loan 
associations, anxiety as to whether the funds would really reach the 
small home owner, and the specter of the government in business, 
were discussed in the hectic closing days of Congress in June, 1934. 
Mr. Williams gave an accurate exposition of the bill. 78 Conc. REc. 
11198 (1934). Mr. Eltse characterized the bill as a reaching out of 
the Federal Government to control the normal function or activity of 
investment in our local communities. The study of the legislative 
debate serves to show that the Attorney General’s defense of the bill 
on the banking analogy is consistent with legislative intent. 

Obviously, however, the attempts in the opinion to find convincing 
precedents for this type of insurance are weak. The War Risk In- 


1 WitLoucHBy, Unitep States Constitution (2d ed.), Sec. 62; Corwin, The 
Spending Power of Congress (1926) 36 Harv. L. Rev. 548; McGuire, The 
New Deal and the Public Money (1935) 23 Geo. L. J. 155, at 171. Contra: 
U. S. ex rel Miles Planting & Mfg. Co. v. Carlisle, 5 D. C. App’s 138, 146-161. 

The opinion observes that there is a dearth of adjudication on the general 
welfare clause by the U. S. Supreme Court and attributes this to the fact that 
although such power has long been exercised, it has seldom been seriously 
challenged. This contention is weakened somewhat by the additional state- 
ment that it seldom lies within the province of the litigant to make this chal- 
no Massachusetts v. Mellon, 262 U. S. 477, 43 Sup. Ct. 597, 67 L. ed. 1078 

In conclusion, the Attorney General repeats some of the language of a 
former opinion (Validity of bonds of the Home Owners’ Loan Corporation, 
August 22, 1933): “The power to borrow on the credit of the United States 
necessarily includes the power to make only a partial use of that credit for 
borrowing purposes. In my opinion Congress is making a valid use of its bor- 
rowing power when it authorizes a corporate agency to borrow and places the 
credit of the United States behind payment of the . . . obligations which that 
Corporation issues.” 






148 THE GEORGE WASHINGTON LAW REVIEW 


surance, supra, was a legitimate exercise of the war power, and hardly 
serves as an applicable parallel here. The other features, such as the 
Federal Deposit Insurance and the guarantees in the HOLC and RFC, 
are similar and concurrent measures recently legislated and certainly 
insufficiently litigated to be stamped as conclusively constitutional. 
Mr. Reilly said “The insuring of mortgages is a new departure on 
the part of the National Government and can be justified only on 
emergency grounds.” 78 Conc. Rec. 11386 (1934). But see 
Langer v. United States, supra. 

It appears that the administration proposes to rest the constitution- 
ality of many of its new agencies on the general welfare clause. There 
are strong indications that the “dearth of adjudication” of this clause 
before the Supreme Court will be remedied at the current session. 
“Low cost housing projects” are the magic words appropriating money 
for slum clearances; the corollary power to condemn land for this 
purpose will probably be decided in the case of United States v. Cer- 
tain Lands in Louisville, 78 F. (2d) 684 (C. C. A. 6th, July 15, 
1935); note (1935) 4 Geo. Wasu. L. Rev. 130. Although the most 
famous AAA processing tax test case, United States v. Butler et al., 
Recewers of the Hoosac Mills, 78 F. (2d) 1 (C. C. A. 1, 1935), 
which will be argued before the United States Supreme Court on De- 
cember 9, 1935, went against the Government in the First Circuit 
Court of Appeals, see (1935) 4 Gro. Wasu. L. Rev. 43, Federal 
district courts in other circuits have upheld the tax as valid under the 
general welfare clause. Larabee Flour Mills v. Nee, D. C. W. D. 
Mo., Oct. 3, 1935 (not yet reported). And in the case of Kansas City 
Gas and Electric Co. v. City of Independence (C. C. A. 10th, Aug. 20, 
1935, not yet reported), the court held that Title II of the National 
Industrial Recovery Act, as statutory authority for a grant and loan 
of Federal funds to a city for the construction of an electric light and 
power plant, to be operated in competition with a private corporation, 
is a vaid exercise of the power of Congress to impose taxes for the 
general welfare. Thus, certain features of the PWA, the processing 
tax under the AAA, slum clearance and low-cost housing projects un- 
der Title II of the NIRA and the Emergency Relief Appropriation 
Act of 1935, and mortgage insurance under the FHA, all seem to re- 
quire more or less support from the general welfare clause and have 
received some favorable lower-court decisions on that ground. It does 
not seem too fantastic to predict that the private Building and Loan 
Associations, which lost out in the matter of legislation, may yet find 
a proper justiciable issue under the National Housing Act, and seek 
their day in court. 





OPINIONS OF THE ATTORNEY GENERAL 149 


It appears that the Supreme Court must, at long last, decide be- 
tween the Hamilton and Madison theories of the scope of the general 
welfare clause. THE Works oF ALEXANDER HamILton (LopcE) 
Vol. IV, pp. 70, 150-4; Mapison’s REPORT ON THE VIRGINIA REsoO- 
LUTIONS; Ex.iorr’s Depates, Vol. IV, p. 552. See note (1935) 
Gro. Wash. L. Rev. 218; note (1935) 48 Harv. L. Rev. 89, at 94; 
note (1935) 48 Harv. L. Rev. 806, at 809; Albers, Our National 
Constitution; Provisions for the General Welfare (1929) 9 B. U. L. 
Rev. 152; Missouri Utilities Co. v. City of California, 8 F. Supp. 454, 
460 (1934) Cf. United States v. Boyer, 85 Fed. 425 (D. C. W. D. 
Mo.) (1898); Amazon Petroleum Corporation et al. v. R. R. Com- 
mission of Texas, 5 Fed. Supp. 639, 648, D. C. E. D. Texas (1934) ; 
Hart Coal Corporation v. Sparks, 7 Fed. Supp. 16, 27, D. C. W. D. 
Ky. (1934). 

The Supreme Court said in the Schecter case, supra, “The Consti- 
tution established a national government with powers deemed to be 
adequate, as they have proved to be both in war and peace, but these 
powers of the national government are limited by constitutional 
grants. Those who act under these grants are not at liberty to 
transcend the imposed limits because they believe that more power 
is necessary”; and in the Gold Clause case, “The question before the 
court is one of power, not of policy.” WitLoucHBy, in THE Con- 
STITUTIONAL LAW OF THE UNITED States, Vol. 1, S. 62, has said 
of the general welfare clause: “Determined, but unsuccessful, efforts 
have been made by those anxious to magnify the powers of the Fed- 
eral Government to support the constitutionality of a specific pro- 
posed or enacted measures of Congress, to have this provision con- 
strued as a comprehensive grant of power to the United States to 
take any action, which conceivably, may aid in the common defense 
or promote the general welfare of the people of the United States. It 
is evident that the acceptance of such a doctrine would at once trans- 
form the Federal Government from one of enumerated into one of 
unenumerated powers, and thus destroy one of the fundamental fea- 
tures of the Federal Constitution.” In view of the above, the Su- 
preme Court may reasonably be expected to reject, or at least to 
restrict, the broad implications of the Hamilton Theory. J. A. R. 
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ConsTITUTIONAL LAW—EMPLOYERS’ PENSION PLANS—REGULA- 
TION BY STATE STATUTE—DUE Process oF LAw—EQuat PrRorTec- 
TION OF Laws.—Act number 19 of the Third Extra Session of the 
Louisiana Legislature for 1934 provides that an employee of a cor- 
poration with an established system for the pensioning of employees 
after any particular number of years’ service, who shall have served 
for one-fourth of the time required under the established plan, is 
qualified to receive a pension in proportion to the time he has been 
employed (computed against the time of service required under the 
established plan). The Act also provides that reduction in salary or 
discharge of an employee shall not adversely affect his rights to pen- 
sion and further provides for fine and imprisonment of corporations 
or their officers violating the provisions of the Act. The Standard 
Oil Company of Louisiana, which carries on an extensive business 
throughout Louisiana and has an established plan for the pensioning 
of employees, sought an injunction restraining the Attorney General 
of Louisiana, Porterie, from enforcing the statute. Held, that the 
statute (1) violates the due process clause of the Fourteenth Amend- 
ment in that it constitutes a penal statute without an ascertainable 
standard of guilt, and in that it takes the company’s property without 
due process of law; (2) impairs the obligations of the company’s 
contracts with its employees; and (3) violates the equal protection 
clause of the Fourteenth Amendment. Standard Oil Company of 
Louisiana v- Porterie, Attorney General of the State of Louisiana, 
E. D. La., No. E. 260, Aug. 30, 1935. (Not yet officially reported.) 

The case seems to be one of first impression. State statutes on 
this general subject ordinarily have gone no further than to regulate 
state employees’ pensions or provide for the establishment of volun- 
tary pension plans. 

Under one possible construction of the Louisiana Act, the com- 
pany would be required to pay to its employees amounts greatly in 
excess of its contractual liability to them. The company would also 
be made liable for additional payment for services long since com- 
pleted and paid for, and so deprived of property without due process 
of law. Railroad Retirement Board et al. v. Alton R. Co. et al., 
295 U. S. 330, 55 Sup. Ct. 758, 79 L. ed. (adv. op.) 803 (1935). 
The Act also impairs obligations of contracts previously entered into, 
in violation of the contract clause, by changing, altering and amend- 
ing terms of such contracts. 

In addition, the Act discriminates against companies with estab- 
lished plans by making no provision for payment by companies en- 
gaged in similar businesses which have no established pension plans, 
and would therefore deny the equal protection of the laws guaranteed 
under the Fourteenth Amendment. The fact that a statute discrimi- 
nates in favor of a certain class, however, does not make it arbitrary 
if the discrimination is founded upon a reasonable distinction. Amer- 
ican Sugar Refining Co. v. Louisiana, 179 U. S. 89, 21 Sup. Ct. 43, 
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45 L. ed. 102 (1900). But the distinction in this Act seems purely 
arbitrary. 

The need for regulating pension systems has been evidenced by 
the curtailment or abandonment of voluntary pension plans in times 
of economic stress. A particularly objectionable practice which has 
obtained in some organizations is that of offering adequate pension 
plans to employees, and later instigating strikes, so that payments will 
be forfeited when the required continuity of employment is broken. 
The unsatisfactory nature of voluntary pension plans has been re- 
marked by Mr. Eastman, the Federal Coérdinator of Transporta- 
tion. Railroad Retirement Board et al. v. Alton R. Co. et al., supra 
at 776. <A recent Louisiana case illustrates one phase of the neces- 
sity for statutory regulation: an employer promised employment 
for life or until retirement on pension at seventy years of age, and 
discharged the employee about nineteen months before he reached 
the retirement age. Hill v. Missouri Pacific Ry. Co., 8 F. Supp. 80 
(W. D. La., 1933). 

Regardless of the social desirability of adequate state regulation 
of private pension plans, the end will have to be attained through 
legislation more carefully drafted than was the Louisiana Act. 


ConsTITUTIONAL Law—SociaL Security LEcISLATION—STATE 
Acts—DELEGATION oF LEGISLATIVE PowER TO ADMINISTRATIVE 
BoarDS—DELEGATION OF LEGISLATIVE POWER OF THE STATE TO 
Concress.—A Nebraska state statute provided that the state, by a tax 
therein prescribed, should raise up to $4,000,000 for assistance to its 
citizens who would be eligible for unemployment relief and old age 
pensions under proposed federal legislation (now the Social Security 
Act, Public Law—No. 271—74th Congress). The fund was to be 
distributed by a state assistance committee, in cooperation with other 
state boards, preference to be given to matching federal funds for old 
age assistance. No other directions for allocating the fund were set 
down in the statute. The governor of the state was to terminate the 
collection of the tax when the amount appropriated, or as much of it 
as might be necessary, depending upon the amount of the appropria- 
tion by Congress, should be raised. Held, (1) that the selection and 
designation of the purposes for which the fund was to be expended is 
a duty of the legislature which cannot be delegated to administrative 
boards; (2) that because the power given to the governor to termi- 
nate the collection of the tax depended upon the future action of 
Congress, it is an unconstitutional delegation of the legislative power 
of the state to Congress. Smithberger v. Banning, Nebraska Supreme 
Court, Sept. 20, 1935 (not yet officially reported). 

A legislature has unlimited power to act in its own sphere of legis- 
lation, except when it is restrained by the Constitution of the United 
States, or the state constitution. Sherill v. O’Brien, 188 N. Y. 185, 
81 N. E. 124 (1907). Unless there is a constitutional provision stat- 
ing otherwise, the legislature cannot delegate the _ to make laws 
to any other authority. Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 
36 L. ed. 294 (1892). The legislature cannot delegate its law-making 
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power to the judiciary. U.S. Bank v. Halstead, 23 U. S. 51, 6 L. ed. 
264 (1825). Nor can it delegate legislative power to the executive. 
Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 
837, 79 L. ed. 888 (Adv. Rep.) (1935). The legislature may create 
administrative boards with power to apply stated rules upon a finding 
that certain facts exist. Interstate Commerce Commission v. Good- 
rich Transit Co., 224 U.S. 194, 32 Sup. Ct. 436, 56 L. ed. 729 (1911). 
The legislature may authorize a commission to enact rules and regula- 
tions within established limits for the operation and enforcement of a 
law. U.S. v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 
(1911). In such a case it is necessary for the legislature to prescribe 
a standard within which the board may act. Blue v. Beach, 155 Ind. 
121, 56 N. E. 89 (1900). The appropriation of funds is a legislative 
power, and the legislature must designate the purposes for which the 
funds are to be expended. State v. Moore, 50 Neb. 88, 69 N. W. 373 
(1896). The law in the instant case does not meet these require- 
ments, and thus “violates the equal protection of the law and due 
process provisions of the 14th Amendment to the Federal Constitu- 
tion.” 

Congress cannot delegate its legislative power to the states. Knick- 
erbocker Ice Co. v. Stewart, 253 U. S. 149, 40 Sup. Ct. 438, 64 L. ed. 
834 (1920). The states cannot transfer their legislative power to the 
Federal government. In re Opinion of the Justices, 239 Mass. 606, 
133 N. E. 453 (1921). Legislation by reference, however, is per- 
mitted in almost two-thirds of the states. Note (1934) 11 N. Y. U. 
L. Q. Rev. 601. A state act declaring that the state adopts the present 
rules and regulations of a federal agency is not an invalid delegation 
of its legislative power to the federal government. Santee Mills v. 
Query, 122 S. C. 158, 115 S. E. 202 (1922). Otherwise, however, 
when the state intends to adopt as the law of the state a future enact- 
ment of Congress. State v. Intoxicating Liquors, 121 Me. 438, 117 
Atl. 588 (1922). The courts do not make any distinction between 
attempted adoption of future federal legislation and future federal 
administrative rulings. Note (1934) 11 N. Y. U. L. Q. Rev. 601, 
607. Some states passed laws declaring the rules laid down in the 
codes adopted under the NRA, and in those codes to be adopted by 
future executive order, to be the law of the state. The courts held 
these acts to be unconstitutional because they delegated the legislative 
power to a foreign body. Darweger v. Staats, 275 N. Y. Supp. 394, 
aff'd 267 N. Y. 290, 196 N. E. 61 (1934). Although in the instant 
case there was not an attempt to incorporate a future federal enact- 
ment into the law of the state, the state act made the conduct of one 
of its officers dependent upon a future act of Congress. The court 
seems justified in declaring the act unconstitutional on both the 
grounds considered above; unlawful delegation of the power of the 
legislature to administrative boards, and to Congress. 

Under the Social Security Act (Public Act—No. 271—74th Con- 
gress) provision is made for financial aid to states for old age benefits, 
unemployment compensation, dependent children, maternal and child 
welfare, public health work, and aid to the blind. Up to October 25, 
1935, Alabama, California, District of Columbia, Massachusetts, New 
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Hampshire, New York, Washington, and Wisconsin have passed stat- 
utes designed to make federal funds available to them for unemploy- 
ment relief, under this Act. All states but Georgia, Kansas, Louisi- 
ana, Mississippi, New Mexico, North Carolina, Oklahoma, South 
Dakota, Tennessee, Texas, and Virginia have legislated regarding old 
age pensions. South Carolina and Georgia are the only states which 
have not passed acts to make available federal aid for maternal and 
child welfare. It is submitted that neither the Federal Social Security 
Act nor the decision in the principal case contains anything to pre- 
vent a state from drafting and enacting social security legislation 
which would at once meet the elegibility requirements set up by the 
Federal Act for Federal aid to state systems, and contain legislative 
standards sufficient to meet objections based on unconstitutional dele- 
gation of legislative power. }. & C. 


PATENTS—DISCLAIMER—POSITION OF PATENTEE ON APPEAL AF't- 
ER ADVERSE DEcISION IN LOwER Court.—The patents sued on were 
Towsley & Otis, U. S. Patent No. 1,413,365, Otis, U. S. Patent No. 
1,592,618, and Plant, U. S. Patent No. 1,686,103, all relating to sup- 
plying steam to locomotives. The bill was filed November 12, 1932. 
The trial came on September 5, 1933, at which time the Towsley 
& Otis patent was withdrawn. On October 3, 1933, the final hearing 
closed. The condensed and narrative statement of the evidence given 
in court and by depositions was not lodged with the Clerk until Feb- 
ruary 11, 1935, and approved by the Trial Judge on March 9, 1935. 
Prior thereto, on July 5, 1934, the District Judge filed in the Clerk’s 
office a written opinion in which he found both the Otis and Plant 
patents to be invalid for lack of invention in view of the art. On 
August 25, 1934, the District Judge signed a decree of dismissal. 
On November 22, 1934, the assignee of the patentees filed its petition 
for appeal and its assignment of errors, and on the same day the 
Court granted the appeal and approved the appeal bond. The appeal 
was lodged in the Circuit Court April 1, 1935, and a motion to dis- 
miss the appeal was filed on April 6, 1935. The statute granting 
appeal provided that application therefor must be made “within three 
months after the entry of judgment or decree.” The owner of the 
patents waited from August 25th until November 22d, or eighty- 
nine days, before signifying an intention to appeal. In the motion to 
dismiss, it was contended that the patentees had unreasonably ne- 
glected and delayed in appealing or in entering disclaimers in the 
Patent Office following the decision of the Trial Court and that, 
therefore, the patents in suit were invalid. Held, that patentee must 
either disclaim in the Patent Office the claim which a competent court 
has declared to be invalid or with like promptness appeal therefrom. 
The measure of promptness in appealing is not the statutory period 
but a reasonable time within which the patentee might have dis- 
claimed. Motion to dismiss the appeal granted. McDermott, Circuit 
Judge, concurred on the ground that appellant had failed to comply 
with Equity Rule 75 by promptly filing with the Clerk of the District 
Court a condensed and narrative statement of all the material evi- 
dence, but dissented from the Court’s decision declaring the patent 
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invalid because of appellant’s failure to disclaim. Railway Engineer- 
ing Equipment Company and Harris Trust and Savings Bank v. 
Oregon Short Line Railroad Company, 27 U. S. P. Q. 51 (C. C. A. 
10th, Sept. 19, 1935). 

This decision appears to be the first to adjudge a patent void by 
failure to disclaim within a reasonable time where an appeal was 
taken by the patentee within the period prescribed by Congress. The 
result places a greater burden on the patentee and requires greater 
diligence on his part than has heretofore been the case. It seems 
doubtful whether the majority opinion is actually supported by pre- 
vious judicial decisions. A more reasonable result seems to be ob- 
tained by the minority opinion. 

Under the provisions of the disclaimer statutes, whenever through 
inadvertence, accident or mistake and without fraudulent or deceptive 
intention, a patentee has claimed more than that of which he was 
original or first inventor or discoverer, he may avoid complete in- 
validity of the patent by a disclaimer, but no such disclaimer shall 
affect any action pending at the time of its being filed except so far as 
may relate to the question of unreasonable neglect or delay in filing it. 
16 Strat. 206 (1870), 35 U. S. C. § 65 (1934). Suits brought on 
patents wherein a disclaimer has been filed are legalized providing 
the disclaimer is filed within a reasonable time after knowledge of 
invalidity. 16 Stat. 207 (1870), 35 U.S. C. § 71 (1934). The two 
provisions are to be construed together. Hailes v. Albany Stove Com- 
pany, 123 U. S. 582, 8 Sup. Ct. 262, 31 L. ed. 284 (1887). 


Two important questions should be decided before a court deter- 
mines the validity of a patent in view of a disclaimer, namely: (1) 
When does knowledge of invalidity by the patentee exist, and (2) 
What is an unreasonable delay in filing a disclaimer after knowledge 
of invalidity by the patentee exists. 


Knowledge of invalidity exists whenever a patentee receives an 
adverse decision of a District Judge or a Patent Office examiner, as, 
for instance, in interference, provided the patentee takes no steps to 
preserve his rights. Radio Condenser Company v. General Instru- 
ment Corp., 65 F. (2d) 459 (C. C. A. 2d, 1933); (1934) 2 Geo. 
Wash. L,. Rev. 524. 


As to the question of unreasonable delay in disclaiming, the court 
in Ensten et al v. Simon, Ascher and Company, Inc., 282 U. S. 445, 
51 Sup. Ct. 207, 75 L. ed. 453 (1931), said, “The question of un- 
reasonable delay is a question for the court, upon the facts as found 
either by our investigation or by verdict of a jury. Delay begins 
whenever the patentee becomes aware that he has claimed more than 
he has invented or discovered.” 


In the Ensten case, supra, the court held a patent invalid where 
the patentee failed to appeal from an interlocutory decree and did 
not file a disclaimer within a reasonable time. A patentee who fails 
to appeal from interlocutory decree or file disclaimer promptly is 
not privileged to withhold disclaimer until after decision or appeal 
from final decree. Better Packages, Inc. v. L. Link & Company, 
Inc. et al, 74 F. (2d) 679 (C. C. A. 2d, 1935). 





RECENT CASES 155 


The time for appeal to a circuit court of appeals from interlocutory 
orders or decrees granting, continuing, modifying, refusing or dis- 
solving an injunction is thirty days. 43 Star. 937 (1925), 28 U. S. 
C., § 227 (1934). If the patentee fails to appeal, delay in filing a 
disclaimer within thirty days from the time for appealing from the 
interlocutory decree holding claims invalid will ordinarily be held 
to be unreasonable delay. Better Packages, Inc. v. Nashua Package 
Sealing Company, Inc. et al., 6 F. Supp. 573 (S. D. N. Y. 1934). 

Appeal to a circuit court of appeals for review of a final decree 
should be made within three months after the entry of such decree. 
26 Star. 829 (1891); 43 Star. 940 (1925); 45 Srar. 54 (1928) ; 
28 U. S. C. § 230 (1934). A writ of certiorari from the United 
States Supreme Court to a circuit court of appeals should be applied 
for within three months from entry of a decree in the circuit court. 
26 Stat. 828 (1891); 39 Sra. 727 (1916) ; 43 Stat. 940 (1925) ; 
45 Stat. 54 (1928); 48 Star. 926 (1934); 28 U. S. C. § 350 
(1934). 

It has been stated that a “patentee should be permitted to withhold 
disclaimer of a claim which the Court of Appeals has held invalid 
until a reasonable time after the expiration of the time allowed for 
petitions for writs of certiorari to the Supreme Court, or until a 
reasonable time after denial of a writ of certiorari; or until a reason- 
able time after affirmance of a decree, if certiorari is granted and 
decree affirmed.” A reasonable time is usually thirty days although 
the thirty day rule should not be inflexible. General Chemical Com- 


pany v. Standard W. P. & Acid Works, 8 F. Supp. 265 (D. C. Md. 
1934). 


In the General Chemical Company case, supra, the court held that 
disclaimer thirty-eight days after petition for certiorari was denied 
was an unreasonable delay. On appeal, this was reversed by the Court 
of Appeals, thirty-eight days not being considered unreasonable 
under the circumstances, particularly since the patentee had made 
application for and received a reissue patent. General Chemical Com- 
pany v. Standard W. P. & Acid Works, 77 F. (2d) 230 (C. C. A. 
4th, 1935). 

It is believed that the court in the present case relied too heavily 
on the Ensten Case, supra. The facts in the latter case are quite 
different because the patentee made no attempt to appeal from an in- 
terlocutory or final decree and did not disclaim for twenty-three 
months after the invalidity of the claim had been adjudged. Appeal 
and disclaimer are both methods of preserving the patentee’s rights. 
It would seem that he has an election either to appeal or disclaim. 
If he appeals he must do so within the statutory period. If he dis- 
claims he must do so within a reasonable time after the claims have 
been adjudged invalid. Some courts indicate that a reasonable time 
after the appeal period has expired is sufficient. See Better Packages, 
Inc. v. Nashua Package Sealing Company, Inc., Supra. A suggested 
rule is that the patentee must act in good faith and that is evidenced 
by either appealing or by disclaiming within the statutory period for 
appeal. R. L. J. 
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SECURITIES REGULATION—FEpERAL—Securitigs Act oF 1933— 
AcTIVITIES SUBJECT TO REGULATION—WRITTEN CONTRACTS BE- 
TWEEN SPECULATOR AND PERSONS FURNISHING FUNDS FoR SPECU- 
LATION AS SECURITIES WITHIN MEANING oF Act.—A “speculation 
expert,” claiming to possess certain skill in interpreting the trend of 
the markets (particularly grain and stock), invited the public to place 
money with him under an agreement which provided that he would 
use the money exclusively in speculation and would remit sixty per 
cent of all profits, if any, to the contributor, retaining forty per cent 
to compensate him for his skill, time, and office and accounting facili- 
ties. All losses sustained were to be borne by the customer. The 
trader had issued such contracts through the mails and his newspaper 
advertising extended beyond the borders of the state. He failed to 
file a registration statement with the Securities and Exchange Com- 
mission, and after a regularly conducted hearing the Commission 
sought a temporary injunction to restrain his violation of the Securi- 
ties Act. Held, the contracts were securities within the meaning of 
sec. 2 (1) of the Securities Act of 1933, 48 Star. 74 (1933) and 48 
Start. 905 (1934), 15 U.S.C. § 77 (1934). Injunction granted. Se- 
curities and Exchange Commission v. Wickham, U.S.D.C. Minn., 
Sept. 17, 1935 (not yet reported). 

There can be little doubt that the contracts in question fall within 
the broad definition of “security” in the Act, which includes “any 
certificate of interest or participation in any profit-sharing agreement.” 
But the court seemed to prefer the more general ground that the de- 
fendant was subject to regulation simply because, using prospectuses 
which described in alluring terms profits which had been made or 
could have been made, he solicited funds from the public. This broad 
approach is in line with the treatment accorded blue sky laws by the 
state courts. Their policy, in determining what offerings are covered 
by the statute, has been to refrain from giving any fixed meaning to 
the statutory language or from laying down any hard and fast rules, 
which would only aid the unscrupulous in devising investment con- 
tracts capable of escaping regulation. See State v. Gopher Tire and 
Rubber Co., 146 Minn. 52, 177 N. W. 937, 938 (1920); (1931) 19 
Ca. L. Rev. 641. 

Ingenious attempts to avoid regulation have generally failed. Cer- 
tificates representing fractional interests (called overriding royalties) 
in oil and gas leases or in the profits therefrom or in mining claims 
have been held to be securities. O’Connell et ux. v. Union Drilling 
and Petroleum Co. et al., 2 P. (2d) 464 (Cal. App. 1931), (opinion 
adopted in 121 Cal. Aipp. 298, 8 P. (2d) 867 (1932) ); People v. 
Shafer, 130 Cal. App. 74, 19 P. (2d) 861 (1933); People v. 
Craven, 219 Cal. 902, 27 P. (2d) 906 (1933). But cf. Domestic 
and Foreign Petroleum Co., Ltd., v. Long et al., 42 P. (2d) 1085 
(Cal. App. 1935) where the court makes a tenuous distinction ex- 
empting deeds which purport to convey fractional interests in oil or 
gas produced from land covered by a lease; but the result of the case 
may be supported since the deeds were not offered for sale to the 
public. Twin contracts issued by fur farms under one of which the 
buyer purchases muskrats or rabbits, and by the other, executed 
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simultaneously, leaves the animals with the seller under an agree- 
ment of division of all the cash proceeds accruing from the sale of 
the animals and their progeny after deducting the expenses for care 
and supervision, or any of the countless varieties of this scheme, are 
subject to regulation as securities. State v. Robbins, 185 Minn. 202, 
240 N. W. 456 (1932) ; Stevens v. Liberty Packing Corp., 111 N. J. 
Eq. 61, 161 Atl. 193 (1932); Gracchi v. Friedlander, 93 Cal. App. 
770, 270 Pac. 235 (1928). Contracts for the sale of land whereby 
the purchaser pays all or part of the price, the vendor remaining on 
and working the land, and dividing the profits with the purchaser or 
applying part of the profits to the purchase price, have been held to 
be securities. Prohaska v. Hemmer-Miller Development Co., 256 Il. 
App. 331 (1930); Kerst v. Nelson, 171 Minn. 191, 213 N. W. 904 
(1927) ; State v. Agey, 171 N. C. 831, 88 S. E. 726 (1916). Contra: 
McCormick v. Shively, 267 Ill. App. 99 (1933). “Units” or frac- 
tional interests in syndicates or trusts dealing in real estate are secu- 
rities. Freeze et al. v. Smith et al., 254 Mich. 386, 236 N. W. 810 
(1931); People v. Ferguson, 134 Cal. App. 41, 24 P. (2d) 965 
(1933). Certificates of interest in a patent have been held to be 
securities. People v. Oliver, 102 Cal. App. 29, 282 Pac. 813 (1929). 
Certificates issued by a tire company giving the purchaser an interest 
in the profits made by the company in the territory in which the pur- 
chaser lived and a ten per cent discount on the company’s products, 
are subject to regulatory legislation. State v. Gopher Tire and Rub- 
ber Co., supra; cf. Brownie Oil Co. v. Railroad Commission, 207 
Wis. 88, 240 N. W. 827 (1932); (1932) 30 Micn. L. Rev. 1113. 
Memberships in a non-profit country club are not securities. Hacker 
v. Goldberg, 263 Ill. App. 73 (1931). Note (1932) 87 A. I. R. 74; 
14 FLetcHeErR, Cyc. Corporations (1931) § 6745. 

Although there was nothing to indicate that the defendant had at- 
tempted to design a contract which would escape the Act (which was 
the striking feature of most of the offerings involved in the cases 
above), situations of that sort will doubtless arise in subsequent 
cases. If the federal courts follow the practice of the state courts, 
as was done in the instant case, of treating as securities all schemes, 
regardless of their formal character, which are open to the evils which 
the Act attempts to prevent, successful circumvention of its provisions 
should be reduced to a minimum. W. H. M. 


TAXATION — FEDERAL TAXATION — GRoss INCOME — VALUE OF 
Property RECEIVED BY TAXPAYER IN SETTLEMENT OF SUIT IN 
Equity—LecIsLATIVE DEFINITION OF INCOME—JuDICIAL DEFINI- 
TION OF INCoME.—The trusted managerial officer of a railroad cor- 
poration secretly organized three corporations which, with his aid, 
contracted with the railroad adversely to its interests, and profits from 
the transactions accrued to the officer. Upon revelation, the railroad 
brought suit in equity against the officer and one of the dummy cor- 
porations for an accounting of profits or for damages sustained upon 
the contracts, whichever proved to be the greater. Following refer- 
ence to a special master, before whom evidence was taken indicating 
that the profits materially exceeded damages which might be shown 
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by the railroad, there was a settlement under which the railroad re- 
ceived property valued at $456,405. Held, that the managerial officer 
was a fiduciary, the turning over of whose secret profit to the tax- 
payer was on the theory that in the public interest, regardless of 
pecuniary damage to the principal, the faithless agent should be 
penalized, and that the item, being a windfall to the taxpayer instead 
of a gain from capital, labor, or the sale or conversion of a capital 
asset, was not taxable income. Central Railroad Company of New 
Jersey v. Commissioner of Internal Revenue, 000 F. (2d) 000 (C. C. 
A. 3d, 1935, not yet reported). 

The instant case is one of a relatively few decisions on the taxability 
of the value of property or money received as the result of litigation. 

The Commissioner of Internal Revenue had determined that the 
railroad-taxpayer should have included the value of the property in 
its gross income for 1928, the year of receipt. The Board of Tax 
Appeals upheld the Commissioner, saying the officer’s secret profits 
“were linked inextricably with the petitioner’s business operations and 
with . . . (the officer’s) . . . employment by the petitioner,” and 
that “. . . It follows that the profits sought in the equity suit were 
at least partially derived from the employment of the petitioner’s cap- 
ital and labor.” 29 Board of Tax Appeals 14. The Board empha- 
sized the broad definition of income set out in Section 22 (a) of the 
Revenue Act of 1928 as including “. . . gains or profits and income 
derived from any source whatever.” 

The Circuit Court of Appeals applied the definition of income first 
enunciated in its entirety by the Supreme Court in Eisner v. Macom- 
ber, 252 U. S. 189, 207, 40 Sup. Ct. 189, 193, 64 L. ed. 521, 528 
(1920), as “the gain derived from capital, from labor, or from both 
combined, provided it be understood to include profit gained through 
sale or conversion of capital assets.”” The definition, consistently fol- 
lowed since this case, was partially adopted from Stratton’s Independ- 
ence v. Howbert, 231 U. S. 399, 415, 34 Sup. Ct. 136, 140, 58 L. ed. 
285, 292 (1913), construing the Federal Corporation Excise Act of 
1909. Merchants Loan and Trust Company v. Smietanka, 255 UV. S. 
509, 517, 41 Sup. Ct. 386, 388, 65 L. ed. 751, 755 (1921). The court 
in the principal case dismisses the comprehensive phrase in the statu- 
tory definition of income by pointing out, upon the authority of Eisner 
v. Macomber, that “what is not income cannot be so made by defini- 
tion.” It remains to be seen whether the converse is true, that what 
is essentially income cannot be excluded from taxation by definition. 

In order to apply the Supreme Court’s definition of income in a 
case where the money or property was received following litigation, 
the basis of consideration must be the nature of the claim asserted in 
the action from which the item was realized. Farmers’ and Mer- 
chants’ Bank v. Commissioner, 59 F. (2d) 912 (C. C. A. 6th, 1932). 

If the taxpayer’s recovery on the original claim was on the theory 
of reparation for profits which it had been prevented from earning 
through use of its capital and/or labor, or the sale or conversion of 
capital assets, the value of the property or money received in settle- 
ment would be income. Thus, where a taxpayer sues and recovers 
damages from a competitor who used stolen designs and drawings to 





RECENT CASES 159 


make articles identical with the taxpayer’s, the amount received is 
taxable. Banta Refrigerator Company, 15 Board of Tax Appeals 
1038 (1929). The sum owed a vendor by taxpayer and wiped off the 
taxpayer’s books in compromise of a counterclaim for loss of profits 
because of vendor’s refusal to make further sales, is taxable as in- 
come. Commercial Electric Supply Company, 8 Board of Tax Ap- 
peals 986 (1927). A similar result obtains when, through an equity 
suit, an accounting is had of profits made by a patent infringer. W. 
W. Sly Manufacturing Company, 24 Board of Tax Appeals 65 
(1931) ; and also where there is a monetary settlement in compromise 
of litigation based upon unfair trade practices and breach of covenant 
not to compete, which had adversely affected the taxpayer’s profits. 
Armstrong Knitting Mills, 19 Board of Tax Appeals 318 (1930). 
On the other hand, general or compensatory damages received for in- 
jury to reputation and health caused by libelous or slanderous state- 
ments have been held not to be income. C. A. Hawkins, 6 Board of 
Tax Appeals 1023 (1927). The Bureau of Internal Revenue itself 
has ruled that “Money received, whether under agreement of the par- 
ties, or pursuant to judgment of court, on account of damages for 
alienation of affections . . . does not constitute income within the 
meaning of the sixteenth amendment and the statutes enacted there- 
under.” Solicitor’s Memorandum 957 (C. B. 1919, p. 65). Com- 
pensatory damages for injuries arising out of breach of promise to 
marry are not taxable. Lyde McDonald, 9 Board of Tax Appeals 
1340 (1928). The Supreme Court has held that alimony paid a 
divorced wife under a court decree did not fall within the terms of an 
income tax act which provided comprehensively, as did the act con- 
strued in the principal case, that income should include “. . . gains 
or profits and income derived from any source whatever. ce 
Gould v. Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L. ed. 211 (1917). 
Money paid in settlement of an action for damages to good will, a 
capital asset, is not taxable as income. Farmers’ and Merchants’ Bank 
v. Commissioner, supra. Where the amount recovered or received 
by the taxpayer is essentially a return of capital invested, it is not 
taxable as income. John H. Schofield, 19 Board of Tax Appeals 234 
(1930); Henri Chouteau, 22 Board of Tax Appeals 850 (1931). 
Where a patent is purchased with rights to damages for infringement, 
damages later received constitute a capital transaction and not in- 
come. Hyatt Roller Bearing Company v. United States, 43 F. (2d) 
1008 (Ct. of Cls. 1930). In Banker’s Pocahontas Coal Company v. 
Commissioner of Internal Revenue, money received by the taxpayer 
in settlement of an action for the value of coal removed by a tres- 
passer and for property damages was held not taxable as income, the 
amount of coal taken not being known and the money paid being 
compensation for injury to mine property. 55 F. (2d) 626 (C.C. A. 
4th, 1932), reversing 18 Board of Tax Appeals 901 (1930). But 
cf. Buffalo Union Furnace Company, 23 Board of Tax Appeals 439 
(1931), and John J. Bliss, 27 Board of Tax Appeals 803 (1933). 

In general, it may be said that where the damages are compensatory 
of injuries to the physical person, feelings, reputation of the person, 
or to capital in one of its forms, the damages are not taxable income. 
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Apparently, excepting the implications of the instant case, the courts 
have not passed upon the taxability of punitive or exemplary dam- 
ages. 

It would appear acceptable without question that when a fiduciary 
makes secret profits from the use or operation of the taxpayer’s prop- 
erty, which profits the taxpayer recovers, this fund should be taxable 
as gain from the taxpayer’s capital or labor. In the instant case, 
however, the officer’s secret profit was not derived, in the court’s 
opinion, from the use of the taxpayer’s capital or labor. The court 
held that the equitable basis for the settlement had been the imposition 
of a penalty upon the fiduciary because of his acting a dual and in- 
consistent role. Sandoval v. Randolph, 222 U. S. 161, 32 Sup. Ct. 
48, 56 L. ed. 142 (1911); United States v. Carter, 217 U. S. 286, 
30 Sup. Ct. 515, 54 L. ed. 769 (1910) ; see Robertshaw v. Chapman, 
245 U. S. 673, 681, 14 Sup. Ct. 741, 744, 38 L. ed. 592, 595 (1894). 
The fiduciary had been untrue to the trust reposed in him by the tax- 
payer, whom the court considers, for clarity of analysis, as not pecu- 
niarily damaged; and the fact that whatever sum the taxpayer re- 
ceives will be a “‘windfall” does not counteract the desirability of 
penalization of the agent. Magruder v. Drury, 235 U. S. 106, 35 
Sup. Ct. 77, 59 L. ed. 151 (1914); Jackson v. Smith, 254 U. S. 586, 
41 Sup. Ct. 200, 65 L. ed. 418 (1921). 

The property, then, is not traceable to the taxpayer’s capital or 
labor, or the sale or conversion of capital assets, unless a “but for” 
theory is employed, i.e., the taxpayer would not have received the 
property had it not been in a particular business for profit, and had 
it not possessed capital and labor. In actuality, the creature corpora- 
tions of the officer had physical facilities in their possession and labor 
which produced the profits. Under the taxpayer’ s final theory of re- 
covery on the original claim, it was its agent’s secret connection with 
these profits which equitably linked the taxpayer to the profits. The 
entrepreneurship of the officer in organizing the dummies was not the 
direct entrepreneurship of the taxpayer. 

A constitutional question is, of course, immediately involved, inas- 
much as only such income is taxable without apportionment as is con- 
sidered within the intent of the Sixteenth Amendment. Accepting 
the definition of income followed by the court not as all- ~encompassing, 
but as a working hypothesis, a more or less temporary criterion in the 
process of judicial exclusion and inclusion, its application in the pres- 
ent case appears to achieve a proper result. s.S.M 








